
POMOC PAŃSTWA — ZJEDNOCZONE KRÓLESTWO

Pomoc C17/2004 (ex. N 566/03) — „Enterprise Capital Funds”

Zaproszenie do składania komentarzy na mocy art. 88 ust. 2 Traktatu WE

(2004/C 225/02)

(Tekst mający znaczenie dla EOG)

W drodze pisma z dnia 7 maja 2004 r., zamieszczonego w języku oryginalnym na stronach następujących
po niniejszym streszczeniu, Komisja powiadomiła Zjednoczone Królestwo o swojej decyzji odnośnie do
wszczęcia procedury określonej w art. 88 ust. 2 Traktatu WE, dotyczącej wspomnianego wyżej systemu
pomocy.

Zainteresowane strony mogą przesyłać swoje komentarze na temat środka, w stosunku do którego Komisja
wszczyna procedurę w ciągu miesiąca od dnia publikacji niniejszego streszczenia i poniższego pisma, na
adres:

Komisja Europejska
Dyrekcja Generalna ds. Konkurencji
State Aid Greffe
B-1049 Bruksela
Faks: (32-2) 296 12 42.

Komentarze te zostaną przekazane Zjednoczonemu Królestwu. Wniosek o poufne traktowanie tożsamości
zainteresowanej strony można przedstawić w formie pisemnej, wskazując powody takiego wniosku.

Tekst streszczenia

W drodze pisma z dnia 25 listopada 2003 r., zarejestrowanego
przez Komisję w dniu 26 listopada 2003 r., władze Zjednoczo-
nego Królestwa, na mocy art. 88 ust. 3 Traktatu WE, zgłosiły
system „Enterprise Capital Funds” (Fundusze Kapitałowe Przed-
siębiorstw). Pismem D/58191 z dnia 19 grudnia 2003 r.
Komisja zażądała dodatkowych informacji na temat wspomnia-
nego wyżej środka. Władze Zjednoczonego Królestwa
przedłożyły te informacje w piśmie z dnia 30 stycznia 2003 r.
i piśmie z dnia 19 marca 2004 r., zarejestrowanych przez
Komisję w dniach 3 lutego 2003 r. i 25 marca 2004 r.

1. CEL PROGRAMU

Celem systemu jest poprawa dostępu małych i średnich przed-
siębiorstw (MŚP) w Zjednoczonym Królestwie do kapitału
wzrostu. MŚP pragnące podwyższyć finansowanie początko-
wego kapitału własnego w wysokości od 250.000 GBP
(357.000 EUR) do 2 milionów GBP (2,9 miliona EUR) zwrócą
się do licencjonowanych „Enterprise Capital Funds” (ECF) o
ujęcie ich w systemie. Proces licencjonowania nadzorować będą
Small Business Service (SBS – Służby Małego Biznesu) Departa-
mentu Handlu i Przemysłu Zjednoczonego Królestwa.

2. BENEFICJENCI PROGRAMU

System jest skierowany wyłącznie do małych i średnich przed-
siębiorstw nienotowanych na giełdzie (1) w Zjednoczonym
Królestwie. Firmy borykające się z trudnościami zgodnie z defi-
nicją „Wytycznych wspólnotowych na temat pomocy państwa

dla ratowania i restrukturyzacji firm borykających się z trud-
nościami” (2) są wyłączone z inwestycji. ECF nie będą doko-
nywać inwestycji w sektory wrażliwe zgodnie z ograniczeniami
w zakresie pomocy państwa lub w sektory, do których nie
stosuje się „Komunikat Komisji na temat pomocy państwa i
kapitału podwyższonego ryzyka” (3).

3. FINANSOWANIE PROGRAMU

Zgłoszony system opiera się na założeniu samofinansowania w
średnim okresie. Jeżeli chodzi o rozliczanie systemu na jego
początkowym etapie, Zjednoczone Królestwo przeznaczyło
[…] (*) na pokrycie kosztów samofinansowania brutto
początkowej dźwigni finansowej.

4. CZAS TRWANIA PROGRAMU

Zjednoczone Królestwo ubiega się o zatwierdzenie systemu na
początkowy okres 10 lat.

5. INSTRUMENTY INWESTYCYJNE

Od ECF wymagać się będzie inwestycji w małe i średnie przed-
siębiorstwa za pomocą instrumentów kapitałowych i quasi-
kapitałowych.

6. KUMULACJA POMOCY W RAMACH PROGRAMU

Władze Zjednoczonego Królestwa zobowiązały się, że kwalifi-
kowalność MŚP do innych finansowanych ze środków publicz-
nych dotacji, pożyczek i innych form pomocy inwestycyjnej,
wykraczających poza ramy niniejszego zgłoszenia, zostanie
ograniczona o 30 % wysokości pomocy dopuszczalnej w
innych okolicznościach.
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(1) Definicja małych i średnich przedsiębiorstw stosowana przez władze
Zjednoczonego Królestwa dla celów systemu jest zawsze zgodna z
definicją zawartą w załączniku I do rozporządzenia Komisji
nr 70/2001 w sprawie stosowania art. 87 i 88 Traktatu WE w
stosunku do pomocy państwa dla małych i średnich przedsiębiorstw
(Dz.U. L 10 z 13.1.2001, str. 33).

(2) Dz.U. C 288 z 9.10.1999, str. 2.
(3) Dz.U. C 235 z 21.8.2001, str. 3.
(*) tajemnica handlowa



7. OCENA SYSTEMU

Istnienie pomocy państwa

Na tym etapie procedury Komisja uznaje, że środek stanowi
pomoc państwa zgodnie z postanowieniami art. 87 ust. 1 Trak-
tatu WE. Zgodnie z postanowieniami „Komunikatu Komisji na
temat pomocy państwa i kapitału podwyższonego ryzyka” (4),
ocena obecności pomocy państwa musi uwzględniać możli-
wość, iż środek może przyznawać pomoc na przynajmniej
trzech różnych poziomach:

— pomoc dla inwestorów,

— pomoc dla funduszu lub innego narzędzia za pomocą
którego funkcjonuje środek,

— pomoc na rzecz spółek, w które dokonywane są inwestycje.

Na poziomie inwestorów Komisja uznaje, że istnieje pomoc
państwa zgodnie z art. 87 ust. 1 Traktatu WE.

Na poziomie funduszu, Komisja nie uznaje ECF za odrębnych
beneficjentów pomocy.

Na poziomie spółek, w które dokonywane są inwestycje,
Komisja uznaje, że istnieje pomoc państwa zgodnie z art. 87
ust. 1 Traktatu WE.

Wstępna ocena zgodności środka

Środek spełnia szereg warunków ustanowionych w „Komuni-
kacie Komisji na temat pomocy państwa i kapitału podwyższo-
nego ryzyka”.

— ECF zostaną ograniczone do inwestycji w małe i średnie
przedsiębiorstwa zgodnie z definicją Komisji.

— ECF będą zobowiązane dokonywać inwestycji kapitałowych
w MŚP za pomocą instrumentów kapitałowych lub quasi-
kapitałowych.

— Władze publiczne nie będą zaangażowane w wybory i
decyzje inwestycyjne ECF, poza ustanawianiem obostrzeń
mających na celu zapewnienie, że inwestycje ograniczone
będą do MŚP.

— Władze Zjednoczonego Królestwa zapewnią, że system ECF
zostanie podany do wiadomości publicznej oraz że zostaną
wydane zaproszenia do składania wniosków z całego EOG,
wraz z obwieszczeniami w Dzienniku Urzędowym Unii Euro-
pejskiej i odpowiedniej prasie branżowej. Nie będzie ograni-
czeń odnośnie do lokalizacji inwestora lub podmiotu.

— Enterprise Capital Funds (ECF) nie będą dokonywać inwes-
tycji w sektory wrażliwe zgodnie z ograniczeniami w
zakresie pomocy państwa, ani w sektory, do których nie
stosuje się „Komunikat Komisji na temat pomocy państwa i
kapitału podwyższonego ryzyka” (5).

— Władze Zjednoczonego Królestwa zobowiązały się, że
kwalifikowalność MŚP do innych finansowanych ze
środków publicznych dotacji, pożyczek i innych form
pomocy inwestycyjnej wykraczających poza ramy niniej-
szego zgłoszenia zostanie ograniczona o 30 % wysokości
pomocy dopuszczalnej w innych okolicznościach.

Dowody niepowodzenia rynkowego

Punkt VI.5 „Komunikatu Komisji na temat pomocy państwa i
kapitału podwyższonego ryzyka” stanowi, że Komisja wymaga
dowodów niepowodzenia rynkowego dla środków kapitału
podwyższonego ryzyka. Komisja może jednakże być przygoto-
wana na uznanie przypadku za niepowodzenie rynkowe w
sytuacji, kiedy każda transza finansowania dla przedsiębiorstw
ze środków kapitału podwyższonego ryzyka całkowicie lub
częściowo finansowanych z pomocy państwa zawierać będzie
maksymalnie 500.000 EUR lub 750.000 EUR w regionach
kwalifikujących się do wsparcia na mocy art. 87 ust. 3 lit. c)
lub 1 milion EUR w przypadku regionów kwalifikujących się
do wsparcia na mocy art. 87 ust. 3 lit. a) Traktatu WE.

Biorąc pod uwagę fakt, że Zjednoczone Królestwo obejmuje
obszary nieuzyskujące wsparcia oraz obszary wskazane
w art. 87 ust. 3 lit. c) oraz art. 87 ust. 3 lit. a) zgodnie z opisem
w Mapie Pomocy Regionalnej 2000–2006 dla Zjednoczonego
Królestwa (6), jak również uwzględniając fakt, że władze brytyj-
skie zamierzają przyznać transze pomocy inwestycyjnej w
wysokości do 2 milionów GBP (2,9 miliona EUR) bez względu
na lokalizację przedsiębiorstwa beneficjenta, Komisja stwierdza,
że nie można przyjąć istnienia niepowodzenia rynkowego za
pewnik bez dodatkowych dowodów. Wielkość transzy przewi-
dywana w ramach istniejącego programu przekracza znacznie
progi określone w „Komunikacie Komisji na temat pomocy
państwa i kapitału podwyższonego ryzyka”, w związku z czym
Komisja musi zażądać przedstawienia dowodów na istnienie
niepowodzenia rynkowego.

W celu wykazania istnienia niepowodzenia rynkowego władze
Zjednoczonego Królestwa przedłożyły dokument „Assessing
the Scale of the »Equity Gap« in the UK Economy” („Ocena skali
różnic kapitałowych w gospodarce Zjednoczonego Królestwa”)
sporządzony w roku 2003 oraz dokument „Assessing the
Finance Gap” („Ocena różnic finansowych”). Głównym wnios-
kiem sformułowanym w tych dokumentach jest istnienie różnic
w zapewnianiu kapitału podwyższonego ryzyka dla MŚP w
zakresie transakcji pomiędzy 250.000 GBP (357.000 EUR)
a 2 miliony GBP (2,9 miliona EUR).

Po dokonaniu pierwszej wstępnej oceny środka Komisja wyraża
wątpliwości, czy argumenty przedstawione przez władze Zjed-
noczonego Królestwa stanowią dostateczne uzasadnienie dla
przyznawania transz inwestycyjnych kapitału podwyższonego
ryzyka w wysokości znacznie przekraczającej maksymalne
transze inwestycyjne przewidziane w „Komunikacie Komisji na
temat pomocy państwa i kapitału podwyższonego ryzyka”.
Komisja jest zdania, że konieczna jest bardziej szczegółowa
analiza tej złożonej kwestii. Komisja pragnie zebrać informacje
od innych zainteresowanych stron, szczególnie od potencjal-
nych podmiotów zapewniających kapitał podwyższonego
ryzyka MŚP w Zjednoczonym Królestwie. W tym celu, z przy-
czyn prawnych, Komisja jest zmuszona do wszczęcia proce-
dury ustanowionej w art. 88 ust. 2 Traktaru WE. Jedynie przy
pomocy takich uwag Komisja może zdecydować, czy pomoc
taka jest konieczna i czy nie wpływa ona niekorzystnie na
warunki handlowe w zakresie przeczącym wspólnym inte-
resom.
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(4) Dz.U. C 235 z 21.8.2001, str. 3.
(5) Dz.U. C 235 z 21.8.2001, str. 3. (6) Decyzja Komisji z dnia 26 lipca 2000 r. (Dz.U. C/272/2000)



[TEKST LISTU]

„The Commission wishes to inform the United Kingdom that,
having examined the information supplied by your authorities
on the aid measure referred to above, it has decided to initiate
the procedure laid down in Article 88(2) of the EC Treaty.

8. PROCEDURE

By letter dated 25 November 2003, registered at the Commis-
sion on 26 November 2003, the UK authorities notified,
pursuant to Article 88(3) EC, the »Enterprise Capital Funds«
scheme. By letter D/58191 dated 19 December 2003 the
Commission requested additional information concerning the
above-mentioned measure. This information was submitted by
the UK authorities by letter dated 30 January 2004 and letter
dated 19 March 2004, registered at the Commission on 3
February 2004 and 25 March 2004.

9. DESCRIPTION OF THE AID MEASURE

2.1. General background of the scheme

1.1.1. Objective of the scheme

The scheme intends to improve access to growth capital for
small and medium-sized enterprises (SMEs) throughout the UK.
SMEs seeking to raise initial equity funding of between
£ 250,000 (EUR 357,000) and £ 2 million (EUR 2.9 million)
will approach licensed Enterprise Capital Funds (ECFs) to be set
up under the scheme. The licensing process will be overlooked
by the Small Business Service (SBS) of the UK Department of
Trade and Industry.

1.1.2. Legal basis of the scheme

The legal basis of the scheme is section 8 of the »Industrial Deve-
lopment Assistance Act 1982«.

1.1.3. Beneficiaries of the scheme

The scheme is exclusively aimed at unquoted small and
medium-sized enterprises (7) in the United Kingdom. Firms in
difficulty as defined by the »Community guidelines on State aid
for rescuing and restructuring firms in difficulty« (8) are
excluded from investment. Enterprise Capital Funds (ECFs) will
not invest in sensitive sectors under State aid restrictions or in
sectors to which the »Commission Communication on State
Aid and Risk Capital« (9) does not apply. Low-risk sectors inclu-
ding property, land, finance and investment companies, or
finance-type leasing companies will not be eligible for invest-
ment under the scheme. Enterprise Capital Funds will also be
prevented from investing in other ECFs.

1.1.4. Administration of the scheme

The UK Department of Trade and Industry (DTI) will have
statutory responsibility through its executive agency Small Busi-

ness Service (SBS). It will monitor ongoing investments under-
taken by ECFs without having any direct control over ECFs'
individual investment decisions. It will also ensure that each
ECF complies with its business plan and adheres to the terms
of its successful bid.

1.1.5. Funding of the scheme

The notified scheme is intended to be self-financing over the
medium term. In terms of accounting for the scheme in its
initial phase, the UK has allocated […] (*) to cover the cash-
flow cost of the initial leverage.

1.1.6. Duration of the scheme

The UK seeks approval for an initial period of 10 years.

2.2. The mechanics of the scheme

1.1.7. The role of the Enterprise Capital Funds (ECFs)

The Enterprise Capital Funds (ECFs) foreseen under the scheme
will combine private and public money for investment into
SMEs. Following a licensing process attributing ECF status, the
funds will then be entitled to receive public leverage at market
rates or above.

1.1.8. Restrictions on public leverage and repayment obligations

Leverage to licensed Enterprise Capital Funds will be limited to
no more than two times the private capital raised by the fund.
The leverage, interest on the leverage and a profit-share for the
public contribution will need to be repaid by the Enterprise
Capital Funds, thereby ensuring that over the medium term the
programme will be self-financing.

1.1.9. Minimising public intervention

The exact amounts of leverage, profit-share and repayment
priorities will be determined by a competitive bidding process,
thereby ensuring minimal public support to attract private
capital. Open invitation for applications through publication of
the scheme in the Official Journal of the European Union and the
relevant trade press will safeguard this general principle. As
part of applying for ECF status, applicants will be asked to
specify how much leverage (maximum two times private
capital) they wish to use, the profit share with the public and
the prioritisation of repayments of:

— Interest on the leverage

— Leverage

— Private capital

— Profit distribution.
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(7) The definition of small and medium-sized enterprises applied by the
UK authorities for the purposes of the scheme is always in line with
the definition given in Annex I to the Commission Regulation No
70/2001 on the application of Articles 87 and 88 of the EC Treaty
to State aid to small and medium-sized enterprises (OJ L 10,
13.1.2001, p. 33).

(8) OJ C 288, 09.10.1999, p. 2.
(9) OJ C 235, 21.8.2001, p. 3. (*) Business secret



1.1.10. Conditions for ECF eligibility

Potential ECF operators will be asked to submit a robust busi-
ness plan including:

— The proposed management team, their relevant experience
and evidence that they possess the competencies necessary
to run an ECF effectively

— The amount of private capital to be raised and the intended
sources of capital

— Evidence of investor interest for the proposed ECF business
plan

— The proposed ECF's investment strategy, including the
proportion of the fund which is intended to be invested in
early stage and start up companies

— Repayment arrangements, including the sequencing of
repayments of leverage, interest repayments on the leverage,
profit distribution, as well as the public's profit share.

ECFs will be required to abide by British Venture Capital Asso-
ciation (BVCA) guidelines on accounting standards.

1.1.11. Assuring profit-driven investment decisions

The public administrative body will not accept bids in which
the public leverage is exposed to greater risk than the private
capital. At the same time, private investors in Enterprise Capital
Funds may be exposed to greater downside risk than the public.
This will ensure commercial best practice in the operation and
decision making of the Enterprise Capital Funds.

1.1.12. Drawing down leverage

Once an Enterprise Capital Fund has been approved and has
started to make investments, it will be eligible to receive public
leverage in proportion to the amount of capital drawn down
from private investors in the form of a participating stake in
the Enterprise Capital Fund. The size of the leverage entitlement
will be capped at up to two times the private capital committed
for Enterprise Capital Funds.

1.1.13. Investments in SMEs

Enterprise Capital Funds will invest in eligible SMEs and will be
allowed to participate in initial equity funding rounds of up to
£ 2 million (EUR 2.9 million) in total. Follow-on investments
will be permitted so long as the total equity funding raised by
any beneficiary SME is no greater than the £ 2 million
(EUR 2.9 million) limit. After a period of at least 6 months
from the Enterprise Capital Fund's initial investment in an SME,
follow-on investments in excess of the £ 2 million (EUR 2.9
million) limit will also be permitted where necessary to prevent
dilution. This will be subject to an upper limit of 10 % of each
ECF's committed capital that may be invested in any single
company, to ensure a satisfactory level of portfolio diversity.

1.1.14. The investment instruments

Enterprise Capital Funds will be required to invest in small and
medium-sized enterprises by means of equity or quasi-equity
instruments.

2.2. Cumulation of aid under the scheme

The UK authorities have committed themselves that the benefi-
ciary SMEs' eligibility for other publicly funded grants, loans or
other forms of investment aid outside of this notification will
be restricted by 30 % of the aid intensity that would otherwise
be permissible.

10. ASSESSMENT OF THE SCHEME

In accordance with Article 6(1) of Council Regulation
659/1999 of 22 March 1999, the decision to initiate procee-
dings shall summarise the relevant issues of fact and law, shall
include a preliminary assessment from the Commission as to
the aid character of the proposed measure, and shall set out the
doubts as to its compatibility with the common market.

3.1. Legality

By notifying the scheme, the UK authorities respected their
obligations under Article 88(3) EC.

3.2. Existence of State aid

The Commission considers, at this stage of the procedure, that
the measure constitutes State aid within the meaning of Article
87(1) of the EC Treaty. According to the provisions of the
»Commission Communication on State Aid and Risk
Capital« (10), the assessment of the presence of State aid must
consider the possibility that a measure may confer aid on at
least three different levels:

— Aid to investors

— Aid to any fund or other vehicle through which the
measure operates

— Aid to the companies invested in.

At the level of investors, the Commission considers that there is
State aid within the meaning of Article 87(1) EC. The
involvement of state resources is demonstrated by the fact that
the UK authorities will provide up to two times the amount
provided by private investors in Enterprise Capital Funds as
public leverage. Private investors in Enterprise Capital Funds,
who may be undertakings within the meaning of the EC Treaty,
receive an advantage as the measure allows them to raise
capital provided by the public. In the absence of public partici-
pation in the Enterprise Capital Funds, the private investors
would not have been able to raise the same amounts of capital
at the same conditions. Furthermore, in the case of profits
earned by the Enterprise Capital Funds, private investors are
entitled to higher returns than the public. Even though no
person or organisation is debarred from investing in the funds,
the limited size of the funds will not guarantee that all potential
investment will be accepted and the Commission therefore
considers that there is selectivity. Finally, the scheme affects
trade between Member States, as investment in capital is an
activity that is the subject of considerable trade between
Member States.
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(10) OJ C 235, 21.8.2001, p. 3.



At the level of the fund, the Commission in general tends to the
view that a fund is a vehicle for the transfer of aid to investors
and/or enterprises invested in, rather than being an aid benefi-
ciary itself. However, in certain cases, notably measures invol-
ving transfers in favour of existing funds with numerous and
diverse investors, the fund may have the character of an inde-
pendent enterprise. Under the present scheme, the Enterprise
Capital Funds will be newly created and will be prevented from
diversifying into other activities than those intended by the
scheme. The Commission therefore does not consider the Enter-
prise Capital Funds to be separate aid beneficiaries. This principle
is in line with the Commission decisions on the »Viridian
Growth Fund« (11), the »Coalfields Enterprise Fund« (12) and the
»Community Development Venture Fund« (13).

At the level of the companies invested in, the Commission consi-
ders that there is State aid within the meaning of Article 87(1)
EC as risk capital would not be available to SMEs in the same
amounts and at the same conditions in absence of the scheme.
The stated objective of the scheme is to extend the opportunity
to access risk capital to SMEs in the United Kingdom and the
scheme is therefore considered to be selective.

3.1. Preliminary assessment of conformity of the measure

1.1.15. Conformity with the positive elements of the Commission
Communication

1.1.15.1. Restriction of investments

ECFs will be restricted to investments in small and medium-
sized enterprises within the Commission definition. In addition,
there will be restrictions preventing investments within speci-
fied sectors, including low risk firms as described under point
2.1.3 above.

1.1.15.2. Focus on risk capital market failure

ECFs will be required to invest capital in SMEs by means of
equity or quasi-equity instruments. Investments that are
composed wholly of debt instruments with no equity features
will not be permitted.

1.1.15.3. Decisions to invest should be profit driven

The public authorities will have no involvement in the invest-
ment choices and decision making of any ECFs apart from
setting restrictions to ensure that investments are limited to
SMEs. The administrative body SBS will only approve ECFs
where operators have a clear incentive to maximise returns.
The terms on which the public authorities will invest in ECFs
will give private investors very strong incentives to ensure that
their funds are profit-driven and perform successfully. These
incentives arise because private investors will have to pay inte-
rest on the public capital, and fully repay capital to both the
public and private investors, before any profits can be distri-
buted. As a result, private investors will bear at least a propor-

tionate share of any losses made by ECFs. Investment decisions
will be taken by commercial managers of the ECF funds with
an interest in ensuring a maximum return for the fund. ECFs or
their operators will be required to act in line with industry
standards (BVCA guidelines).

1.1.15.4. Minimisation of level of distortion

The UK authorities will ensure that the ECF scheme is publi-
cised and that applications are invited from across the EEA
with notices in the Official Journal of the European Union and the
relevant trade press. There will be no restriction on location for
any investor or operator.

1.1.15.5. Sectoral focus

Enterprise Capital Funds (ECFs) will not invest in sensitive sectors
under State aid restrictions or in sectors to which the »Commis-
sion Communication on State Aid and Risk Capital« (14) does
not apply. Low-risk sectors including property, land, finance
and investment companies, or finance-type leasing companies
will not be eligible for investment under the scheme.

1.1.15.6. Avoidance of cumulation

The UK authorities have committed themselves that the benefi-
ciary SMEs' eligibility for other publicly funded grants, loans or
other forms of investment aid outside of this notification will
be restricted by 30 % of the aid intensity that would otherwise
be permissible.

1.1.16. Evidence of market failure

Point VI.5 of the »Commission Communication on State Aid
and Risk Capital« stipulates that the Commission will require
evidence of market failure for risk capital measures. It may
however be prepared to accept the case for market failure when
each tranche of finance for an enterprise from risk capital
measures which are wholly or partially financed through State
aid will contain a maximum of EUR 500,000, or
EUR 750,000 in regions qualifying for assistance under Article
87(3)(c) or EUR 1 million in regions qualifying for assistance
under Article 87(3)(a) EC.

Taking into account that the UK consists of non-assisted areas
as well as Article 87(3)(c) and Article 87(3)(a) areas as outlined
in the Regional Aid Map 2000–2006 for the United
Kingdom (15), and bearing in mind that the UK authorities
intend to grant tranches of investment aid of up to £ 2 million
(EUR 2.9 million) regardless of the location of the beneficiary
enterprise, the Commission concludes that the existence of
market failure cannot be taken for granted without further
evidence. The intended tranche size under the present scheme
significantly exceeds the thresholds outlined in the »Commis-
sion Communication on State Aid and Risk Capital« and the
Commission must therefore require provision of evidence for
the existence of market failure.
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(11) State Aid C 46/2000.
(12) State Aid N 722/2000 .
(13) State Aid N 606/2001.

(14) OJ C 235, 21.8.2001, p. 3.
(15) Commission decision of 26 July 2000 (OJ C/272/2000).



1.1.16.1. Provision of evidence of market failure

In order to demonstrate the existence of market failure, the UK
authorities have submitted a paper »Assessing the Scale of the
»Equity Gap« in the UK Economy« written in 2003, as well as a
paper »Assessing the Finance Gap«. The key finding of these
papers is that there is a gap in the provision of venture capital
for SMEs in the deal size range of £ 250,000 (EUR 357,000)
to £ 2 million (EUR 2.9 million) for the following reasons:

— A failing in the provision of equity-type growth finance in
the UK that has persisted at least since 1999 as evidenced
from the most recent 2003 UK survey.

— Although access to finance, particularly debt finance, has
improved for the majority of businesses in the UK, small
businesses with the potential for high growth still have
problems in attracting equity capital. They can fall between
the scope of individual business angels to provide sufficient
financial backing and the desire of formal venture capitalists
to incur the relatively higher costs of investing in SMEs.

— A larger level of demand for equity type finance than is
presently being met exclusively by professional investors. If
the supply of equity finance would be increased, particu-
larly in the equity gap region, awareness of equity could be
raised overall and firms would be more willing to use
external sources as a mechanism for financing growth.

— A perception that many of the firms which do not succeed
in accessing growth finance are unsuccessful because they
are not (as yet) suitable recipients for professional finance.
Many, if not a majority, of the new businesses seem to be
un-financable in their present state. A supply of seed and
start-up finance would increase investor awareness over
time.

— Qualitative evidence that there are shortfalls in the funding
for small entrepreneurial and high growth businesses. This
equity gap has the greatest impact for firms wishing to
attract initial investments between approximately
£ 250,000 and £ 2 million (EUR 357,000 and EUR 2.9
million).

— Capital rationing does exist within the UK economy and
particularly affects SMEs seeking small amounts of external
finance for early stage, firm growth and development. The
availability of external finance, and particularly sources of
equity from professional investors, is particularly proble-
matic below an investment size in the region of £ 1.5 to
£ 2 million (EUR 2.17 million to EUR 2.9 million).

— A majority of UK professional equity providers are not inte-
rested in investments which are smaller than
£ 3 million (EUR 4.35 million). While smaller tranches of
money from informal investors/business angels and govern-
ment/private schemes such as the regional venture capital
funds are helping to address funding sources below

£ 500,000 (EUR 725,000), the UK does not yet have a
system in operation that would allow the provision of
»tiered« or »escalator« funding to attractive but capital
constrained businesses.

— The evidence also points to a gap that has been growing
over time, driven in part by the success of the private
equity industry moving to larger size investments. The
prognosis is that this gap is likely to grow in scale as fixed
cost issues will encourage professional venture capital firms
to increase the size of both their funds and their minimum
acceptable deal sizes.

The Commission, after a first preliminary assessment of the
measure, has doubts if the arguments presented above can
sufficiently justify the granting of risk capital investment tran-
ches up to 5.7 times than the maximum investment tranches
foreseen by the »Commission Communication on State Aid and
Risk Capital«. The Commission is of the opinion that a more
thorough analysis of this alleged market failure is necessary.
The Commission wishes to collect information from other inte-
rested parties, notably from potential providers of risk capital
to SMEs in the United Kingdom on this complex question. In
order to do so, the Commission must, for legal reasons, open
the procedure provided for in Article 88(2) ECT. It is only with
the help of such observations that the Commission can decide
whether such aid is necessary and does not adversely affect
trading conditions to an extent contrary to the common inte-
rest.

11. DECISION

In the light of the foregoing considerations, the Commission,
acting under the procedure laid down in Article 88(2) of the
EC Treaty, requests the United Kingdom to submit its
comments and to provide all such information as may help to
assess the aid scheme, within one month of the date of receipt
of this letter.

The Commission wishes to remind the United Kingdom that
Article 88(3) of the EC Treaty has suspensory effect, and would
draw your attention to Article 14 of Council Regulation (EC)
No 659/1999, which provides that all unlawful aid may be
recovered from the recipients.

The Commission warns the United Kingdom that it will inform
interested parties by publishing this letter and a meaningful
summary of it in the Official Journal of the European Union. It
will also inform interested parties in the EFTA countries which
are signatories to the EEA Agreement, by publication of a
notice in the EEA Supplement to the Official Journal of the
European Union and will inform the EFTA Surveillance Autho-
rity by sending a copy of this letter. All such interested parties
will be invited to submit their comments within one month of
the date of such publication.”
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