
URZĄD NADZORU EFTA

Zaproszenie do zgłaszania uwag zgodnie z art. 1 ust. 2 w części I protokołu 3 do porozumienia
o nadzorze i trybunale w sprawie nowo proponowanego programu w Norwegii dotyczącego
wsparcia finansowego na rzecz pracowników prowadzących prace badawczo-rozwojowe bez

wynagrodzenia pod tytułem „Program nieodpłatnej pracy badawczo-rozwojowej”

(2006/C 258/12)

Decyzją nr 59/06/COL z dnia 8 marca 2006 r., zamieszczoną w autentycznej wersji językowej na stronach
następujących po niniejszym streszczeniu, Urząd Nadzoru EFTA wszczął postępowanie na mocy art. 1
ust. 2 w części I protokołu 3 do Porozumienia pomiędzy państwami EFTA w sprawie ustanowienia Urzędu
Nadzoru i Trybunału Sprawiedliwości (porozumienia o nadzorze i trybunale). Władze Norwegii otrzymały
odpowiednią informację wraz z kopią wyżej wymienionej decyzji.

Urząd Nadzoru EFTA wzywa niniejszym państwa EFTA, państwa członkowskie UE i zainteresowane strony
do zgłaszania uwag w sprawie omawianego środka w ciągu jednego miesiąca od publikacji niniejszego
zawiadomienia na poniższy adres Urzędu Nadzoru EFTA w Brukseli:

EFTA Surveillance Authority
35, Rue Belliard
B-1040 Brussels
Faks: (32-2) 286 18 00

Otrzymane uwagi zostaną przekazane władzom Norwegii. Zainteresowane strony zgłaszające uwagi mogą
wystąpić z odpowiednio umotywowanym pisemnym wnioskiem o objęcie ich tożsamości klauzulą pouf-
ności.

STRESZCZENIE

Urząd podjął decyzję o wszczęciu formalnego postępowania wyjaśniającego w odniesieniu do nowo propo-
nowanego przez władze Norwegii programu dotyczącego wsparcia finansowego na rzecz pracowników
prowadzących prace badawczo-rozwojowe bez wynagrodzenia (pod nazwą „Program nieodpłatnej pracy
badawczo-rozwojowej”), którego głównym celem jest pobudzenie inwestycji badawczo-rozwojowych reali-
zowanych przez małe przedsiębiorstwa, tj. drobnych przedsiębiorców lub przedsiębiorstwo jednoosobowe.

Norwegia zaproponowała omawiany program, ponieważ władze norweskie uznały, iż nieodpłatna praca
badawczo-rozwojowa nie może być wspierana w ramach obowiązującego programu Skattefunn (zatwier-
dzonego przez Urząd w swojej decyzji nr 171/02/COL z dnia 25 września 2002 r. i decyzji nr 16/03/COL
z dnia 5 lutego 2003 r.). Pomoc w ramach programu Skattefunn jest udzielana w formie odliczeń podatko-
wych. Nie mniej jednak władze Norwegii uznały za niezgodne z ogólnym prawem podatkowym w
Norwegii odliczenie od kwoty podlegającej opodatkowaniu kwoty kosztów z tytułu z pracy nieodpłatnej,
które nie zostały poniesione lub w rzeczywistości wypłacone.

Program został poddany przez Urząd ocenie pod kątem zgodności z wytycznymi w sprawie pomocy
państwa na badania i rozwój. W swojej wstępnej opinii Urząd stwierdził, że pomoc przyznana w ramach
„Programu nieodpłatnej pracy badawczo-rozwojowej” nie stanowi przypadku oczywistej zachęty do prowa-
dzenia działalności badawczo-rozwojowej. W związku z tym Urząd uznaje, że nieodpłatna praca badaw-
czo-rozwojowa będzie prowadzona nawet bez wspomnianej pomocy, ponieważ osoby wykonujące pracę
nieodpłatnie najwyraźniej były gotowe podjąć pracę w danej dziedzinie bez wynagrodzenia w każdym
przypadku. Można zatem stwierdzić, że dana pomoc nie jest konieczna, aby prowadzić niezbędne prace w
dziedzinie badań i rozwoju. Ponadto Urząd uznaje, że kosztów z tytułu pracy nieodpłatnej nie można
uznać za koszty kwalifikowane w rozumieniu wytycznych w sprawie pomocy państwa na badania i
rozwój.
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Władze Norwegii wyjaśniły, że wiele przedsiębiorstw jest odpowiedzialnych za projekty zatwierdzone w
ramach programu Skattefunn, lecz niektórym z nich w wyniku oferowanej przez nich pracy nieodpłatnej
uniemożliwiono skorzystanie z odliczeń podatkowych (a niektóre przedsiębiorstwa musiały zapłacić kwotę
odpowiadającą już otrzymanym odliczeniom od podatku). Władze Norwegii wprowadziły zatem program
dla celów zrekompensowania strat poniesionych przez przedsiębiorstwa w zakresie projektów badawczo-
rozwojowych w latach 2002-2004, wynikających z faktu, iż praca nieodpłatna nie może być wspierana w
ramach programu Skattefunn.

Rekompensata wypłacona w tym celu zostanie wypłacona w ramach pomocy de minimis i jeśli ogólna
kwota pomocy de minimis dla wnioskodawcy przekroczy 100 000 EUR w okresie trzech lat, rekompensata
zostanie zmniejszona. Ponadto wnioskodawcy muszą przedłożyć kompletne informacje dotyczące pomocy
de minimis, którą wnioskodawcy otrzymali od 1 stycznia 2003 r. Urząd przyjął zatem wstępną opinię, że
system rekompensat nie przekracza progu de minimis ustanowionego w „rozporządzeniu de minimis” (1).
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(1) Rozporządzenie Komisji (WE) nr 69/2001 w sprawie zastosowania art. 87 i 88 traktatu WE w odniesieniu do
pomocy w ramach zasady de minimis (Dz.U. L 10 z 13.1.2001, str. 30), włączone do załącznika XV w sekcji 1(e) do
porozumienia EOG decyzją Wspólnego Komitetu EOG nr 88/2002 (Dz.U. L 266 z 3.10.2002, str. 56 oraz Suple-
ment EOG nr 49 z 3.10.2002, str. 42).



EFTA SURVEILLANCE AUTHORITY DECISION

No 59/06/COL

of 8 March 2006

to initiate the procedure provided for in Article 1(2) in Part I of Protocol 3 to the Surveillance and
Court Agreement with regard to financial support to unpaid labour in research and development

activities

(NORWAY)

THE EFTA SURVEILLANCE AUTHORITY,

Having regard to the Agreement on the European Economic Area (1), in particular to Articles 61 to 63 and
Protocol 26 thereof,

Having regard to the Agreement between the EFTA States on the Establishment of a Surveillance Authority
and a Court of Justice (2), in particular to Article 24 thereof and Article 1(2) in Part I of Protocol 3 thereof,

Having regard to the Authority's Guidelines (3) on the application and interpretation of Articles 61 and 62
of the EEA Agreement, and in particular Chapter 14 thereof on aid for research and development,

Whereas:

I. FACTS

1. Procedure

By letter dated 14 October 2005 from the Norwegian Mission to the European Union, forwarding a letter
from the Norwegian Ministry of Trade and Industry, dated 5 October 2005, both received and registered
by the Authority on 17 October 2005 (Event no: 346675), the Norwegian authorities notified, pursuant to
Article 1(3) in Part I of Protocol 3 to the Surveillance and Court Agreement, a proposal for a new scheme
for State aid to support unpaid labour in research and development activities. The newly proposed scheme
is referred to in the following as the ‘Unpaid R&D Labour Scheme’.

By letter dated 27 October 2005 (Event no: 348209), the Authority acknowledged receipt of the notifica-
tion.

By letter dated 13 December 2005 the Authority requested additional information according to Article
5(1) in Part II of Protocol 3 to the Surveillance and Court Agreement (Event no: 348961). The Norwegian
authorities responded by letter dated 10 January 2006, enclosed in a letter from the Norwegian Mission to
the European Union, dated 13 January 2006, both received and registered by the Authority on 16 January
2006 (Event no: 358121).

2. Description of the proposed measures

2.1. The objective, legal basis and function of the Unpaid R&D Labour Scheme

O b j e c t i v e

It appears from legislative preparatory works that the overall objective of the Unpaid R&D Labour Scheme
is to stimulate increased investments in research and development activities, particularly by small compa-
nies, such as entrepreneur and one-man enterprises (4). More specifically, the objective of the new scheme
is to stimulate efforts by individuals in research and development oriented companies which, in the start-
up phase, often are dependent on work resources that cannot be paid for. Research and development
oriented companies are considered by the Norwegian authorities to be important for purposes of value
creation derived from research as well as for innovation.
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(1) Hereinafter referred to as the ‘EEA Agreement’.
(2) Hereinafter referred to as the ‘Surveillance and Court Agreement’.
(3) Procedural and Substantive Rules in the Field of State Aid — Guidelines on the application and interpretation of

Articles 61 and 62 of the EEA Agreement and Article 1 of Protocol 3 to the Surveillance and Court Agreement,
adopted and issued by the EFTA Surveillance Authority on 19 January 1994, published in OJ L 231, 3.9.1994, p. 1,
EEA Supplement No 32, 3.9.94, p.1, last amended by the Authority's Decision No 329/05/COL of 20 December
2005 on financing of airports and start up aid to airlines (hereinafter referred to as the ‘State Aid Guidelines’).

(4) Section 3.9 of St. prp. No 65 (2004-2005).



On a more detailed level, the Norwegian authorities have explained that the introduction of the Unpaid
R&D Labour Scheme was motivated by the fact that under the existing ‘Skattefunn Scheme’ (5), it is not
possible to support unpaid labour in research and development activities undertaken by entrepreneur and
one-man enterprises due to the fact that the Skattefunn Scheme is a tax deduction scheme (6). In this
respect the authorities have explained that under the Skattefunn Scheme aid is granted to research and
development activities in the form of a tax deduction (or tax credit) whereby an amount, corresponding to
a percentage of the eligible costs, is deducted from the amount due in tax by the company. However, the
Norwegian authorities considered that it would not be in compliance with general tax legislation to deduct,
in the amount to be paid in tax, an amount which is not based on actual eligible costs but rather on unpaid
labour ‘costs’ which have not been incurred in reality. On this basis it was considered that unpaid labour
costs could not qualify as eligible costs under the Skattefunn Scheme.

It is against this background that the Norwegian authorities proposed the establishment of a new Unpaid
R&D Labour Scheme under which financial support is to be awarded to unpaid labour in research and
development activities in the form of grants which are exempt from tax. As such the Norwegian authorities
consider the Unpaid R&D Labour Scheme as a mere correction or supplement to the existing Skattefunn
Scheme.

The Norwegian authorities have further explained that many companies have been in charge of projects
that were approved under the Skattefunn Scheme but that some of these companies were subsequently
prevented from receiving the tax deduction (or had to pay an amount corresponding to an already received
tax deduction) due to the fact that unpaid labour was involved. As a result the profitability of entrepreneurs
and one-man enterprises has been affected negatively. It is against this background that the Norwegian
authorities adopted a decision to introduce a compensation scheme (the ‘Compensation Scheme’) for
purposes of compensating companies for financial losses caused to their research and development projects
during the years between 2002-2004 as a result of the fact that unpaid labour could not be covered by the
Skattefunn Scheme (7). However, the Norwegian authorities consider that the Compensation Scheme does
not form part of the notification in the present case as it falls under the de minimis threshold in the ‘de
minimis Regulation’ (8).

L e g a l b a s i s

In a proposition on the fiscal budget from the Norwegian Government to the Norwegian Parliament (9),
which was followed up by a Recommendation from a Parliamentary Committee to the Parliament (10), the
Government proposed to grant a budget of a total amount of NOK 70 million for the establishment of the
Unpaid R&D Labour Scheme as well as the Compensation Scheme. The budget was approved by the Parlia-
ment on 17 June 2005.

In parallel, the Government presented a proposal to the Parliament in order to amend the Norwegian Act
on Taxation of wealth and income for purposes of introducing provisions on tax treatment and ceilings in
respect of the grants to be awarded under the Unpaid R&D Labour Scheme (hereinafter referred to as the
‘Tax law on the Unpaid R&D Labour Scheme’) (11). The proposal was furthered in a Recommendation from
the Finance Committee in the Parliament (12). On 17 June 2005 the Norwegian Parliament adopted the Tax
law on the Unpaid R&D Labour Scheme (13).

Aside from the adoption of the budget and the Tax law on the Unpaid R&D Labour Scheme, the measure
intended to govern the new scheme in practice consists of draft guidelines on the implementation of the
Unpaid R&D Labour Scheme (hereinafter referred to as the ‘Guidelines on the Unpaid R&D Labour
Scheme’).
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(5) The Skattefunn Scheme was approved by the Authority in its Decision No 171/02/COL of 25 September 2002 and
amendments to the Skattefunn Scheme were approved by the Authority in its Decision No 16/03/COL of 5 February
2003.

(6) The terms used by the Norwegian authorities for the mentioned company forms are ‘gründerselskaper’ and‘enkeltperson-
foretak’.

(7) The Compensation Scheme is described in section 3.9 of St. prp. No 65 (2004-2005).
(8) Commission Regulation (EC) No 69/2001 on the application of Articles 87 and 88 of the EC Treaty to de minimis aid

(OJ L 10, 13.1.2001, p. 30), incorporated into Annex XV in Section 1(e) to the EEA Agreement by means of Joint
Committee Decision No 88/2002 (OJ L 266, 3.10.2002, p. 56 and EEA Supplement No 49, 3.10.2002, p. 42).

(9) Section 3.9 of St. prp. No 65 (2004-2005): Chapter 928, item 71 concerns the Unpaid R&D Labour Scheme and
Chapter 1500, item 73 concerns the Compensation Scheme.

(10) Innst. S. No 240 (2004-2005): Section 10.1.1.2, Chapter 928, item 71 concerns the Unpaid R&D Labour Scheme;
and Section 16.2.4, Chapter 1500, item 73 concerns the Compensation Scheme.

(11) Section 14.1 of Ot. prp. No 92 (2004-2005) which also refers to the original budget proposition in St. prp. No 65
(2004-2005).

(12) Section 15.1 of Innst. O. No 125 (2004-2005).
(13) ‘Lov 2005-06-17 nr 74: Lov om endringer i lov 26. mars 1999 No 14 om skatt av formue og inntekt (skatteloven).’



Finally, as regards the Compensation Scheme, the Norwegian authorities have proposed a Royal Decree on
the implementation of the Compensation Scheme as well as the authorities' plan to prepare and issue draft
Guidelines on the functioning of the Compensation Scheme (14).

F u n c t i o n o f t h e U n p a i d R & D L a b o u r S c h e m e — e l i g i b l e p r o j e c t s

It appears from the Guidelines on the Unpaid R&D Labour Scheme that eligible projects must involve
research and development activities performed by individuals who are not receiving any pay or other
compensation for their labour. Individuals who receive payment by means of other public sources are not
covered (15).

As regards the type of the projects covered by the scheme, it appears moreover from the Guidelines on the
Unpaid R&D Labour Scheme that eligible projects must be aimed (but also limited to) providing new infor-
mation, knowledge or experience that is presumed to be of use to the enterprise in connection with the
development of new or better products, services or production methods. Moreover, activities where results
from industrial research are transferred into a plan, a project or a design for new enhanced products,
services or production processes, and the development of a first prototype or pilot project that cannot be
commercially exploited are also eligible activities under the Unpaid R&D Labour Scheme (16). The Norwe-
gian authorities have stated that this definition of eligible research and development projects is identical to
the definition of eligible research and development projects under the existing Skattefunn Scheme. In fact,
in practice the Norwegian authorities refer to eligible projects under the Unpaid R&D Labour Scheme as
projects which meet the ‘Skattefunn criteria’ or have been approved under the Skattefunn Scheme (17).

The Unpaid R&D Labour Scheme is administered and implemented by ‘Norges forskningsråd’. The latter
body is also the secretariat and the administering body, assessing whether projects are eligible under the
Skattefunn scheme (18). The Norwegian authorities have explained that the fact that the definition of eligible
research and development activities are defined in the same manner under both the Skattefunn Scheme
and the Unpaid R&D Labour Scheme, and that the administering body, assessing whether the projects
qualify as eligible, is the same under both schemes, means that for purposes of implementation the two
schemes are also closely coordinated. In this regard applicants applying for support to eligible research and
development activities must complete one single application form only in which the applicant has had the
option to tick off whether support is sought for paid or unpaid labour in the relevant research and deve-
lopment activities (19). Moreover, financial support to be granted under the Unpaid R&D Labour Scheme
will be taken into account when applicants also request support under the Skattefunn Scheme and is also
limited by the maximum limit for support under the latter scheme (20). In fact, according to the Norwegian
authorities the only difference between the two schemes is the type of eligible costs (i.e., paid as opposed
to unpaid labour) and the form in which support is granted (i.e., a tax deduction as opposed to a grant).

2.2. Recipients

The Norwegian authorities have explained that the Unpaid R&D Labour Scheme is open to all tax payers
with tax liability in Norway, including all enterprises, irrespectively of their size and sector (21). Recipients
may include undertakings jointly participating in a co-operation project (22).
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(14) ‘Forskrift om kompensasjon for ulønnet arbeidsinnsats i Skattefunn-godkjente forsknings- og utviklingsprosjekter for inntektså-
rene 2002, 2003 og 2004’. The draft Guidelines is intended to be based on ‘Høringsnotat om utkast til forskrift om
kompensasjon for ulønnet arbeidsinnsats i Skattefunn-godkjente forsknings- og utviklingsprojsekt for inntektsårene 2002, 2003
og 2004.’ (in the following referred to as ‘Høringsnotat’).

(15) Section 6 of Part III.6.A in the Standard Notification Form and Section 3 of the Guidelines on the Unpaid R&D
Labour Scheme.

(16) Section 6 of Part I in the Standard Notification Form and Section 3 of the Guidelines on the Unpaid R&D Labour
Scheme. However, ordinary business oriented product development without having the character of research are not
encompassed, such as projects that have a continuing character or include modification of methods without requi-
ring the development of new knowledge or the use of existing knowledge in new ways, are of an organisational
character, or consist of inquires, etc.

(17) Section 3 of the Guidelines on the Unpaid R&D Labour Scheme; and Section IX of the Tax law on the Unpaid R&D
Labour Scheme.

(18) Section 3.9 of St. prp. No 65 (2004-2005), Section 14.1 of Ot. prp. No 92 (2004-2005) and the introduction to the
Guidelines on the Unpaid R&D Labour Scheme.

(19) Section 7 of the Guidelines on the Unpaid R&D Labour Scheme.
(20) See further Section 2.3 herein below on ‘Eligible costs and aid intensity’.
(21) See also Section 3.9 of St. prp. No 65 (2004-2005) where it is stated that the Unpaid R&D Labour Scheme is

addressed to one-man enterprises, limited companies and other types of companies.
(22) In this case the cost frame of the project is allocated to the participants in proportion to their share of participation.



The Norwegian authorities have explained that the reason that the Unpaid R&D Labour Scheme includes
medium-sized and large companies is to keep it in conformity with the conditions of the Skattefunn
Scheme (which is open to all enterprises regardless of size) (23). However, the Norwegian authorities have
also made it clear that, in practice, the Unpaid R&D Labour Scheme is intended to target only entrepreneur
firms and one-man enterprises: ‘Even if the scheme includes enterprises of all sizes, the very nature of the scheme
(support for unpaid labour) implies that the incentive effect will be most significant for entrepreneur-firms and one-
man enterprises.’ (24) In the same vein the authorities have stated that the Unpaid R&D Labour Scheme is
‘…primarily targeting newly established technology-based companies with no ability to pay salaries to the individuals
performing the R&D activity.’ and ‘As the Unpaid R&D Labour Scheme shall give support to unpaid labour
performed by R&D personnel not receiving salary or other compensation for the labour, the scheme will not be relevant
for ordinary medium-sized and large companies.’ (25)

On this basis the Norwegian authorities have stated that ‘Companies with an annual turnover or an annual
balance sheet total corresponding to the ESA definition of medium-sized companies will in practise not receive support
for unpaid labour.’ The reason for this is that, according to the Norwegian authorities, ‘Larger companies gene-
rally use employed and paid R&D personnel to perform the actual R&D activity in a Skattefunn-project.’ and ‘The
costs of paying these employees will be eligible for tax-refund in the Skattefunn Scheme, and such companies will
therefore neither have need nor basis for applying for subsidy from the Unpaid R&D Labour Scheme.’ (26)

Finally, the Norwegian authorities point out that the maximum limit for support to an eligible project is
the same both in case support is granted exclusively in the form of a tax deduction under the Skattefunn
Scheme or by a combination of a tax deduction and a grant under the Unpaid R&D Labour Scheme. There
is therefore no incentive for large companies to obtain support from both schemes. By contrast, research
and development activities performed by companies which only rely on unpaid labour will not be eligible
for support under the Skattefunn Scheme.

2.3. Eligible costs and aid intensity

E l i g i b l e c o s t s

Under the Unpaid R&D Labour Scheme, eligible expenditure consists of the unpaid labour costs in an
eligible project (27). In terms of identifying the appropriate wage rate(s) for the unpaid labour, the Norwe-
gian authorities have explained that as formal qualifications of an individual are not always reflected in the
ability to carry out research and development projects, it was difficult to identify separate wage rates which
correspond to relevant education, experience and field of work. It was therefore decided to use one
common rate for the calculation of support under the Unpaid R&D Labour Scheme.

The hourly rate is based on 1,6 ‰ of the nominal annual industrial worker salary which for the year of
2005 results in an hourly rate of NOK 550. However, as a mark-up for social and overhead/administrative
costs for purposes of unpaid labour costs was considered exaggerated, it was decided to use one common
hourly rate of NOK 500 for unpaid labour performed in 2005 (28). The hourly rate of NOK 500 may be
subject to adjustment by the Ministry of Trade and Industry on the basis of general wage developments.

As regards a ceiling on the eligible costs, it appears from the Guidelines on the Unpaid R&D Labour
Scheme that the unpaid labour costs eligible for financial support is subject to a fixed ceiling of NOK 2
million annually per undertaking (29).

Finally, as regards control measures, the unpaid labour and the rest of the project costs must be certified
by an accountant (30). The Norwegian authorities have explained that as there is no evidence of reported
hours in unpaid labour, companies are required to record the date, tasks, number of hours spent and the
name of the relevant individual. In projects with more than one individual, the records must be signed both
by the individual having carried out the unpaid labour and the individual responsible for the project. The
reported number of hours may be reduced if it is deemed to be out of proportion of what may be consi-
dered as ‘normal’ in comparable projects.
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(23) The Norwegian authorities have in this context stated that ‘This is also why there is no formal discrimination against
larger companies in the Unpaid R&D Labour Scheme's definition of beneficiaries.’ (emphasis added).

(24) Section 8.1 in Part III.6.A of the Standard Notification form.
(25) Letter, dated 10 January 2006, from the Norwegian Ministry of Trade and Industry.
(26) Letter dated 10 January 2006, from the Norwegian Ministry of Trade and Industry.
(27) Section 6 of Part III.6.A of the Standard Notification form.
(28) A similar method is applied in the context of the Skattefunn Scheme where the basis for the calculation of support

to personnel and indirect costs per hour is 1,6‰ of the nominal salary. However, under the Skattefunn Scheme the
nominal salary also includes social and overhead/administrative costs.

(29) Section 3 of the draft Guidelines on Unpaid R&D Labour Scheme. It appears from Section 3.9 of St. prp. No 65
(2004-2005) that the ceiling is a result of the fact that only up to 50 % of the maximum limit for support to
projects (carried out by the undertaking itself) under the Skattefunn scheme (of NOK 4 million) may constitute the
value of unpaid labour in the project.

(30) Section 4 of the Guidelines on the Unpaid R&D Labour Scheme.



A i d i n t e n s i t y

The Guidelines on the Unpaid R&D Labour Scheme provide that grants awarded under the Unpaid R&D
Labour Scheme are subject to the thresholds set out in Section 16-40 of the Norwegian Act on Taxation of
wealth and income (31). The latter provision is the basis for the Skattefunn Scheme and provides that
eligible projects may be supported with aid intensities of up to 18 % or alternatively 20 % in the case of
small and medium-sized enterprises ‘SMEs’ (that is, the support may amount to 18 % or 20 % of eligible
costs).

The Norwegian authorities first stated that this means that the net aid intensities under the Unpaid R&D
Labour Scheme are 18 % and 20 % (for SMEs) which correspond to gross aid intensities of respectively
25 % and 27,8 % (for SMEs) (32). However, the authorities have subsequently explained and confirmed that
since the support under the Unpaid R&D Labour Scheme is paid in the form of a grant, 18 % and 20 %
(for SMEs) constitute gross aid intensities (33). The grants are exempt from corporate tax, the rate of which
is currently 28 %. Finally, the Norwegian authorities have confirmed that in view of the fact that the ceiling
for eligible unpaid labour costs is NOK 2 million, and that the aid intensities are 18 % and 20 % (for SMEs),
the aid ceilings in absolute figures are NOK 360 000 and NOK 400 000 (for SMEs) on an annual basis (34).

The grants awarded under the Unpaid R&D Labour Scheme are considered in conjunction with aid received
under the Skattefunn Scheme. In this respect it appears from the proposed and adopted Tax law on the
Unpaid R&D Labour Scheme (35) that if, in an eligible project, it can be concluded that the total amount of
the tax deduction (under the Skattefunn Scheme) and the grant (under the R&D Labour Scheme) exceeds
the limits set forth in the Skattefunn scheme, the tax deduction will be diminished. The Norwegian authori-
ties have explained that under the Skattefunn Scheme the total amount of support may not exceed 18 % or
20 % (for SMEs) of eligible costs, and the eligible costs may not be in excess of NOK 4 million. The Norwe-
gian authorities have also clarified that these limits are, however, without prejudice to the fact that the
costs of unpaid labour must still be within the abovementioned ceiling of NOK 2 million. Finally the
authorities have explained that in case grants under the Unpaid R&D Labour Scheme and public support
from sources, other than the Skattefunn Scheme, are the cause of exceeding the limit for total support, a
reduction in the support granted under the Unpaid R&D Labour Scheme will be made.

2.4. De minimis

As stated above, the Norwegian authorities consider that the Compensation Scheme does not form part of
the notification as it falls under the de minimis threshold under the ‘de minimis Regulation’ (36).

Section 6 of the Royal Decree on the Compensation Scheme provides that the compensation will be calcu-
lated on the basis of an hourly rate of NOK 500 and that it must constitute 18 % or 20 % (for SMEs) of
the costs for unpaid labour in eligible projects. The total amount of eligible costs may not exceed NOK 4
million in the relevant financial year where research and development is carried out by the undertaking
itself or NOK 8 million in case of research and development activities carried out by research institu-
tions (37).

The Norwegian authorities have stated that Article 3(1) of the de minimis Regulation has been complied
with by virtue of a reference to the de minimis character of the compensation in Section 8 of the Royal
Decree on the Compensation Scheme. The latter provision provides that compensation will be paid out as
de minimis aid in accordance with the ‘de minimis Regulation’; and that if the total amount of de minimis aid
to the applicant exceeds Euro 100 000 during a period of three years, the compensation will be reduced.
Applicants which cannot receive de minimis aid cannot claim to be entitled to receive compensation under
the Royal Decree on the Compensation Scheme (38).
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(31) Section 3 of the Guidelines on the Unpaid R&D Labour Scheme.
(32) Section 7 of Part III.6.A of the Standard Notification form.
(33) This should be compared to the situation under the Skattefunn Scheme where the Authority considered in its Deci-

sion No 171/02/COL of 25 September 2002 (approving the Skattefunn Scheme) that as the aid is granted in the
form of a tax deduction, the 18 % is a net grant which corresponds to a gross aid intensity of 25 % (taking into
account a tax rate of 28 %).

(34) Section 3 of the Guidelines on the Unpaid R&D Labour Scheme and Section 6 of Part I in the Standard Notification
form.

(35) Section 14.2.1 of Ot. prp. No 92 (2004-2005) and Section IX of the Tax law on the Unpaid R&D Labour Scheme.
(36) Article 2(1) of the de minimis Regulation, see reference in footnote 8 above.
(37) Section 7 of the Royal Decree on the Compensation Scheme.
(38) It appears from the ‘Høringsnotat’ that this statement refers to Article 1 of the de minimis Regulation which lists

sectors and activities excluded from receiving de minimis aid.



Applicants requesting compensation must submit an overview of the total amount of all tax deductions
received under the Skattefunn Scheme during the years for which compensation is sought as well as a
complete overview of all de minimis aid received by the applicant as of 1 January 2003 (39). Applicants must
request compensation within six weeks of the publication of the Royal Decree on the Compensation
Scheme (40). The compensation will be paid out in the form of lump sums during 2006.

2.5. Budget and duration

It appears from legislative preparatory works on the fiscal budget that out of a total amount of NOK 70
million, financed by the Ministry of Trade and Industry for 2005, NOK 60 million is the budget for the
Unpaid R&D Labour Scheme (of which NOK 5 million is for administration costs) while NOK 10 million
is the budget for the Compensation Scheme (41).

The Unpaid R&D Labour Scheme is not limited in time. In this respect the Norwegian authorities have
stated that as the objective of the Unpaid R&D Labour Scheme is to stimulate unpaid research and develop-
ment activities to the same extent as paid research and development activities are stimulated under the
Skattefunn Scheme, the time frame for the Unpaid R&D Labour Scheme must be the same as that for the
Skattefunn Scheme. In this respect it appears from the Authority's approval of amendments to the Skatte-
funn Scheme that the Skattefunn Scheme is not limited in time (42). However, just as under the Skattefunn
Scheme, the continuation of the Unpaid R&D Labour Scheme is dependent on the approval of an annual
budget each year (43).

II. APPRECIATION

1. Procedural requirements

Pursuant to Article 1(3) in Part I of Protocol 3 to the Surveillance and Court Agreement, ‘the EFTA Surveil-
lance Authority shall be informed, in sufficient time to enable it to submit its comments, of any plans to grant or alter
aid. […]. The State concerned shall not put its proposed measures into effect until the procedure has resulted in a final
decision’.

By means of a letter dated 5 October 2005, the Norwegian authorities have submitted a notification for
purposes of introducing the Unpaid R&D Labour Scheme under which financial support may be granted to
unpaid labour in research and development activities.

As regards the entry into force of the Unpaid R&D Labour Scheme, it appears from legislative preparatory
works (on the budget) that entry into force of the scheme is dependent on what would be determined in
the context of adopting the Tax law on the Unpaid R&D Labour Scheme (44). The Norwegian authorities
therefore consider the Tax law on the Unpaid R&D Labour Scheme as the legal measure determining when
the Unpaid R&D Labour Scheme enters into force. It appears from the adopted Tax law on the Unpaid
R&D Labour Scheme that the Ministry of Finance decides when the law enters into force. It appears,
moreover, from the relevant preparatory legislative works that this provision is based on the prerequisite
that the Unpaid R&D Labour Scheme must be notified to, and approved by, the Authority before entering
into force (45). Subject to approval by the Authority the original objective was to have the scheme enter
into force during the autumn of 2005 (46).

In these circumstances — where the power of the Ministry of Finance to command the entry into force of
the Unpaid R&D Labour Scheme is subject to the condition of obtaining a prior approval by the Authority
— the Authority considers that the Norwegian authorities have respected its notification requirement
pursuant to Article 1(3) in Part I of Protocol 3 to the Surveillance and Court Agreement.
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(39) Section 9(h) and (i) of the Royal Decree on the Compensation Scheme.
(40) See Section 3 of the Royal Decree on the Compensation Scheme and the second paragraph in the ‘Høringsnotat’.
(41) Section 3.9 of St. prp. No 65 (2004-2005) and Section 5 in Part I of the Standard Notification form.
(42) Decision No 16/03/COL adopted by the Authority on 5 February 2003. The Skattefunn Scheme is currently the

subject of an evaluation (to be terminated in 2007) for purposes of determining whether the scheme should be
continued in its present form, be altered or terminated.

(43) Section 5 in Part I of the Standard Notification form.
(44) Section 3.9 of St. prp. No 65 (2004-2005).
(45) Section 14.3 of Ot. prp. No 92 (2004-2005) which refers to Section 3.9 of St. prp. No 65 (2004-2005).
(46) See Section 7.2 in Part I of the Standard Notification form.



2. The presence of State aid

2.1. State aid within the meaning of Article 61(1) of the EEA Agreement

Article 61(1) of the EEA Agreement reads as follows:

‘Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA States or through
State resources in any form whatsoever which distorts or threatens to distort competition by favouring certain
undertakings or the production of certain goods shall, in so far as it affects trade between Contracting Parties, be
incompatible with the functioning of this Agreement.’

To be termed aid, within the meaning of Article 61(1) of the EEA Agreement a measure must meet the
following four cumulative criteria: The measure must (i) confer on recipients an economic advantage which
is not received in the normal course of business; (ii) the advantage must be granted by the State or through
State resources and must (iii) be selective by favouring certain undertakings or the production of certain
goods; and (iv) distort competition and affect trade between Contracting Parties. In the following it is
examined whether the four cumulative criteria are met in the present case.

2.2. Economic advantage

The measure must confer on recipients an economic advantage which is not received in the normal course
of business.

Under the Unpaid R&D Labour Scheme the Norwegian authorities will award financial grants to tax payers,
including all enterprises. The recipients of such grants therefore receive an economic advantage, i.e., a
grant, which they would not have received in their normal course of business.

Moreover, recipients of grants are exempted from paying corporate tax on the grants. The tax exemption
relieves recipients from a charge that is normally borne out of their budgets and they therefore receive one
further economic advantage in addition to the grant.

2.3. Presence of State resources

The measure must be granted by the State or through State resources.

The grants awarded under the Unpaid R&D Labour Scheme are financed by the Ministry of Trade and
Industry and are therefore financed by the State.

Moreover, with respect to the exemption of grants from corporate tax, a tax exemption means that the
State foregoes tax revenue and a loss of tax revenue is equivalent to consumption of State resources in the
form of fiscal expenditure (47).

2.4. Favouring certain undertakings or the production of certain goods

The measure must be selective in that it favours ‘certain undertakings or the production of certain goods’.

In its decision (16/03/COL) of 5 February 2003 in which the Authority assessed a notified amendment to
the Skattefunn Scheme for purposes of extending the scheme to be open to all undertakings, irrespective
of their size and sector, the Authority considered that the bodies administering and implementing the Skat-
tefunn Scheme (i.e., ‘Statens nærings- og distriktsutviklingsfond’ and‘Norges forskningsråd’), enjoyed discre-
tionary powers for purposes of assessing the research character of the projects and the incentive effect of
the support measure.

In view of the above and the fact that the criteria for determining the eligibility of projects under the Skat-
tefunn Scheme and the Unpaid R&D Labour Scheme are the same and are assessed by the same administe-
ring body, i.e., Norges forskningsråd, the Authority takes the view that the latter enjoys discretionary
powers also for purposes of implementing the Unpaid R&D Labour Scheme. This means that the Unpaid
R&D Labour Scheme is, de facto, selective. In this regard the Authority recalls that the European Court of
Justice has held that discretionary powers enjoyed by the public authorities, administering a financial
support scheme, means that the scheme is, de facto, selective (48).
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(47) See point 3 of Chapter 17.B.3 of the State Aid Guidelines.
(48) See Case 241/94 France v Commission [1998] ECR I-7907, paragraphs 23 and 24; Case C-295/97 Industrie Aeronau-

tiche e Meccaniche Rinaldo Piaggio SpA v International Factors Italia SpA (Ifitalia), Dornier Luftfahrt GmbH and Ministero
della Difesa [1999] ECR I-3735, paragraph 39; Case 200/97 Ecotrade Srl v Altiforni e Ferriere di Servola SpA (AFS)
[1998] ECR I-7907, paragraph 40.



In addition hereto, it is recalled that the Norwegian authorities state that the Unpaid R&D Labour Scheme
will, in practice, only favour one-man enterprises and entrepreneur firms. To the extent that this means
that Norges forskningsråd will also implement the R&D Labour Scheme in this manner (i.e., by turning
down applications for support from medium-sized or large companies), the Authority considers that this is
a mere confirmation of the fact that Norges forskningsråd enjoys discretionary powers and that the scheme
is, de facto, selective (in favour of one-man enterprises and entrepreneur firms). Indeed the statement of
the Norwegian authorities that ‘…there is no formal discrimination against larger companies in the Unpaid R&D
Labour Scheme's definition of beneficiaries.’ (emphasis added) could be an indication that the scheme is to be
implemented in the above-stated manner.

Finally, the assessment set out above is equally valid for the exemption from corporate tax enjoyed by reci-
pients of grants under the Unpaid R&D Labour Scheme.

2.5. Distortion of competition and effect on trade between Contracting Parties

The measure must distort competition and affect trade between the Contracting Parties.

The Unpaid R&D Labour Scheme covers all sectors of the economy established in Norway. In view of the
fact that for the year of 2006 exports to the EU will represent about 70 % out of total exports from
Norway, whereas imports from the EU will represent approximately 68 % out of total imports to Norway,
there is extensive trade between Norway and the EU (49).

In such circumstances, the Authority considers that the grant of support and the connected tax exemption
in favour of undertakings under the Unpaid R&D Labour Scheme will strengthen the relative position of
recipients compared to other undertakings located in other EEA countries and competing in similar sectors
or businesses. Furthermore, in case the administering body of the Unpaid R&D Labour Scheme may indeed
preclude larger companies from receiving support, the position of one-man enterprises and entrepreneur
companies, receiving support under the scheme will be reinforced compared to any larger companies
which would be denied support. The Unpaid R&D Labour Scheme is therefore to be regarded as affecting
trade and distorting or threatening to distort competition.

2.6. Conclusion

In light of the above, the preliminary conclusion of the Authority is that the grant of support, including
the tax exemption under the Unpaid R&D Labour Scheme, satisfies the test of Article 61(1) of the EEA
Agreement and hence involves State aid.

3. Compatibility of the aid and de minimis aid

As the preliminary conclusion of the Authority is that the Unpaid R&D Labour Scheme satisfies the test of
Article 61(1) of the EEA Agreement and hence involves State aid, it has to be examined whether the
Unpaid R&D Labour Scheme may be considered compatible with the functioning of the EEA Agreement
under Article 61(2) or (3) of the EEA Agreement.

3.1. Compatibility with Article 61(2) of the EEA Agreement

It appears that none of the exceptions under Article 61(2) apply in this case as the Unpaid R&D Labour
Scheme is not aimed at the objectives listed in those provisions.

3.2. Compatibility with Article 61(3) of the EEA Agreement

A State aid measure is considered compatible with the functioning of the EEA Agreement under Article
61(3)(a) when it is designed to promote the economic development where the standard of living is abnor-
mally low or where there is serious underemployment. However, as no such areas are defined by the
Norwegian regional aid map, this provision does not apply (50).
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(49) The relevant statistics have been issued by ‘Statistisk Sentralbyrå’ and are entitled ‘Samhandelen med land og landområder.
Januar. 2005 og 2006.’ (Table 3). The statistics are available at:
http://www.ssb.no/emner/09/05/muh/tab-2006-02-15-03.html

(50) The Authority's Decision No 110/98/COL of 28 April 1998 on the map of assisted areas (Norway).



Moreover, the exception in Article 61(3)(b) of the EEA Agreement does not apply since the State aid
granted under the Unpaid R&D Labour Scheme is not intended to promote the execution of an important
project of common European interest or to remedy a serious disturbance in the economy of Norway.

However, the exception laid down in Article 61(3)(c) of the EEA Agreement which provides that State aid
may be considered compatible with the common market where it facilitates the development of certain
economic activities or of certain economic areas and does not adversely affect trading conditions to an
extent contrary to the common interest, may be applicable.

In the following the Authority considers the compatibility of the Unpaid R&D Labour Scheme with the
functioning of the EEA Agreement under Article 61(3)(c) by virtue of Chapter 14 in the State Aid Guide-
lines on aid for research and development.

A i d f o r r e s e a r c h a n d d e v e l o p m e n t i n C h a p t e r 1 4 o f t h e S t a t e A i d G u i d e l i n e s

(i) Eligible research and development projects and aid intensities

In Chapter 14 of the State Aid Guidelines aid granted to firms for research and development may be
regarded as compatible with the functioning of the EEA Agreement on the basis of Article 61(3)(c) of the
EEA Agreement. Chapter 14 sets out indicative definitions of different types of research and development,
such as ‘fundamental research’, ‘industrial research’ and ‘precompetitive development activity’ and the aid intensities
which apply.

It appears from paragraph 2 of Chapter 14.2.1 that by ‘precompetitive development activity’ is meant ‘the
shaping of the results of industrial research into a plan, arrangement or design for new, altered or improved products,
processes or services, whether they are intended to be sold or used, including the creation of an initial prototype which
could not be used commercially. This may also include the conceptual formulation and design of other products,
processes or services and initial demonstration projects or pilot projects, provided that such projects cannot be converted
or used for industrial applications or commercial exploitation. It does not include the routine or periodic changes made
to products, production lines, manufacturing processes, existing services and other operations in progress, even if such
changes may represent improvements.’

The Authority considers that the description of eligible projects under the Unpaid R&D Labour Scheme, set
out above in Section 2.1 of Part I hereof, seems to be in line with the description given of ‘pre-competitive
development activity’ in paragraph 2 of Chapter 14.2.1 of the State Aid Guidelines.

According to paragraph five of Chapter 14.5.1 of the State Aid Guidelines, the permissible gross aid inten-
sity for pre-competitive development activities is fixed at 25 % of eligible costs. Moreover, according to
paragraph one of Chapter 14.5.3 of the State Aid Guidelines, an extra 10 percentage points may be
granted where the aid is given to SMEs (as defined in the Annex to the block exemption on aid to SMEs),
bringing the aid intensity up to 35 % of eligible costs in the case of pre-competitive activities by SMEs (51).

Since the support granted under the Unpaid R&D Labour Scheme is paid in the form of a grant, 18 % and
20 % (for SMEs) constitute gross aid intensities. However, the fact that the grant is tax exempt is a further
aid element, the value of which corresponds to the current tax rate of 28 %. In the present case the total
gross aid intensity corresponds, therefore, to the combined maximum value of the grant and the tax
exemption which is 23,04 % and 25,6 % (for SMEs) (52). The Authority therefore considers that the
maximum aid intensities of the Unpaid R&D Labour Scheme are currently on an acceptable level by refe-
rence to Chapter 14 of the State Aid Guidelines. However, if the corporate tax rate should be increased,
the total gross aid intensity may become higher. Therefore, in the absence of any general aid intensity
ceilings which ensure that individual aid awards under the Unpaid R&D Labour Scheme do not exceed the
aid intensities set out in Chapter 14.5.1 of the State Aid Guidelines, the Authority cannot be reassured that
the aid intensities, which may result from the application of the Unpaid R&D Labour Scheme, will be on
an acceptable level by reference to Chapter 14 of the State Aid Guidelines also in the future. On this basis
the Authority has doubts that the aid intensities resulting from the application of the Unpaid R&D Aid
Scheme may be considered as compatible on the basis of Chapter 14 of the State Aid Guidelines.
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(51) Commission Regulation (EC) No 70/2001 of 12 January 2001 on the application of Articles 87 and 88 of the EC
Treaty to State aid to small and medium-sized enterprises (OJ L 10, 13.1.2001, p. 33), as amended by Commission
Regulation (EC) No 364/2004 of 25 February 2004 (OJ L 63, 28.2.2004, p. 22). Both Regulations have been incor-
porated into Section 1(f) in Annex XV to the EEA Agreement by Joint Committee Decision No 88/2002 (OJ L 266,
3.10.2002, p. 56 and EEA Suppl. No 49, 3.10.2002, p. 42) and Joint Committee Decision No 131/2004 (OJ L 64,
10.3.2005, p. 67 and EEA Supplement No 12, 10.3.2005, p. 49).

(52) 18 % and 5,04 % (corresponding to 28 % of 18 %) is in total 23,04 %. For SMEs 20 % and 5.6 % (corresponding to
28 % of 20 %) is in total 25,6 %.



(ii) Eligible costs and incentive effect

Section 14.6 of the State Aid Guidelines sets out a list of costs which are to be regarded as eligible for
purposes of calculating the aid intensity set out in Chapter 14. One of such cost items is personnel costs
which cover the costs of researchers, technicians and other supporting staff employed solely for the
research activity.

While section 14.6 of the State Aid Guidelines does not elaborate on whether personnel costs may cover
costs of unpaid labour, the Authority considers that when the word ‘costs’ has been used without any
further explanation it means that the intention was only to cover the situation where costs have actually
been incurred and paid. Moreover, for purposes of interpreting Chapter 14 of the State Aid Guidelines,
which are based on the research and development guidelines established by the European Commission, (53)
the Authority considers it relevant that under the Community Research Framework Programmes, financial
support from the Community for unpaid labour costs cannot be obtained (54). In this context the European
Commission has adopted the view that if the value of the labour costs cannot be identified and registered
in the books of the company it cannot be charged to the Framework Programme either (55).

As regards the incentive effect, it appears from section 14.7 of the State Aid Guidelines that aid for
research and development should serve as an incentive for firms to undertake research and development
activities in addition to their normal day-to-day operations or it may encourage firms not carrying out
research and development to undertake such activities. Where the incentive effect is not evident the Autho-
rity may consider such aid less favourably than it usually does.

In the present case the Authority considers that it is doubtful whether the aid awarded under the Unpaid
R&D Labour Scheme may be considered as an evident incentive to carry out research and development
activities in line with section 14.7 of the State Aid Guidelines. In this respect the Authority takes the preli-
minary view that unpaid research and development activities would be carried out in any event, i.e., even
without the aid, since the individuals carrying out unpaid labour were apparently prepared to undertake
the relevant work without pay in any event. In other words, the Authority considers that the aid appears
not to be necessary in order to achieve the aim of having the relevant research and development activities
carried out.

Moreover, to the extent that the Unpaid R&D Labour Scheme would also apply to larger companies, it is
clear that such companies could (over time) (re-)organise their research and development activities into
basing themselves on using unpaid labour instead of paid labour due to knowledge of the fact that support
for unpaid labour may be obtained. In such circumstances it is certain that the support under the Unpaid
R&D Labour Scheme is not the incentive for undertaking the relevant research and development activity.
In this context the Authority considers that the fact that the company may — for the same project —
obtain a tax deduction under the Skattefunn Scheme (by using paid labour) is irrelevant because the reason
for using unpaid labour in these cases would precisely be that it is financially more attractive to obtain
support for paying the labour than a tax deduction in respect of already paid labour.

On this basis the Authority takes the preliminary view that it is doubtful whether the unpaid labour costs
qualify as eligible costs and whether there is any incentive effect under the Unpaid R&D Labour Scheme. In
light of the comments set out above, the Norwegian authorities are invited to submit reasons as to why it
may be considered that the Unpaid R&D Labour Scheme does create an incentive to carry out research and
development activities and on what basis unpaid labour costs should qualify as eligible costs.

3.3. Conclusions

In view of the fact that the Unpaid R&D Labour Scheme appears not to qualify for any of the exceptions
provided for in the EEA Agreement, the Authority doubts that the Unpaid R&D Labour Scheme may be
considered compatible with the functioning of the EEA Agreement.
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(53) Community framework for State aid for research and development (OJ C 45, 17.2.1996, p. 5) as amended.
(54) The EU's research Framework Programme is the EU's main instrument for research funding in Europe. In Part

B.II.22.3 of Annex II to the general model contract used for purposes of granting support under Framework
Programme 6, it appears that ‘Physical persons may not charge any labour cost in relation to their personal involvement in
the project.’ and in Part B.II.19.1(a) it appears that eligible costs ‘must be actual, economic and necessary for the implemen-
tation for the project.’

(55) E.g., the Framework Programme 6.



3.4. De minimis aid: The Compensation Scheme

The grant of State aid may qualify as de minimis under the ‘de minimis Regulation’ where the total aid
granted to any one enterprise does not exceed Euro 100 000 over any three-year period with the conse-
quence that there is no obligation to notify (56). It appears from Article 3(1) of the de minimis Regulation
that the national authorities can only grant de minimis aid after first having verified that the total amount
of de minimis aid received by the company is not raised beyond the ceiling by virtue of other de minimis aid
having been received during the previous three years. One way of verifying the de minimis threshold is by
obtaining full information from the recipient on this matter.

In the present case compensation under the Compensation Scheme will be paid out as de minimis aid and if
the total amount of de minimis aid to an applicant exceeds Euro 100 000during a period of three years, the
compensation will be reduced. Moreover, the Norwegian authorities will obtain from the applicants, via
their applications requesting compensation, an overview of the total amount of all tax deductions received
by the applicant under the Skattefunn Scheme during the years for which compensation is sought, as well
as a complete overview of all de minimis aid the applicant has received as of 1 January 2003.

On the basis of the above and on the assumption that the Norwegian authorities will not grant de minimis
aid under the Compensation Scheme where it is clear that the de minmis threshold has been or will, as a
result of the new grant, be exceeded, the Authority considers that the Compensation Scheme is in
compliance with the de minimis Regulation, including the requirement of verifying that the potential reci-
pient has not received other de minimis aid in excess of the relevant ceiling.

On the basis of the information available, the Authority therefore takes the preliminary view that the aid
granted to undertakings under the Compensation Scheme will qualify as de minimis aid.

III. CONCLUSION

Based on the information submitted by the Norwegian authorities, the Authority cannot exclude that the
Unpaid R&D Labour Scheme constitutes aid within the meaning of Article 61(1) of the EEA Agreement.
Furthermore, the Authority has doubts that the Unpaid R&D Labour Scheme can be regarded as complying
with Article 61(3)(c) of the EEA Agreement, in combination with the requirements laid down in Chapter
14 of the Authority's State Aid Guidelines. Consequently, the Authority has doubts that the Unpaid R&D
Labour Scheme is compatible with the functioning of the EEA Agreement.

Consequently, and in accordance Article 4(4) in Part II of Protocol 3 to the Surveillance and Court Agree-
ment, the Authority is obliged to open the procedure provided for in Article 1(2) in Part I of Protocol 3 of
the Surveillance and Court Agreement. The decision to open proceedings is without prejudice to the final
decision of the Authority, which may conclude that the Unpaid R&D Labour Scheme is compatible with
the functioning of the EEA Agreement.

In light of the foregoing considerations, the Authority, acting under the procedure laid down in Article
1(2) in Part I of Protocol 3 to the Surveillance and Court Agreement, requests the Norwegian authorities to
submit its comments and to provide all such information which may help to assess the Unpaid R&D
Labour Scheme, within one month of the date of receipt of this decision.

HAS ADOPTED THIS DECISION:

1. The Authority has decided to open the formal investigation procedure provided for in Article 1(2) in
Part I of Protocol 3 to the Surveillance and Court Agreement against Norway with regard to the ‘Unpaid
R&D Labour Scheme’.

2. The Norwegian authorities are requested, pursuant to Article 6(1) in Part II of Protocol 3 to the Surveil-
lance and Court Agreement, to submit their comments on the opening of the formal investigation
procedure within one month from the notification of this decision and to provide all such information
which may help to assess the Unpaid R&D Labour Scheme.
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(56) Article 2 of the de minimis Regulation, see reference in footnote 8.



3. Other EFTA States, EC Member States, and interested parties shall be informed by means of publication
of this decision in its authentic language version, accompanied by a meaningful summary in languages
other than the authentic language version, in the EEA Section of the Official Journal of the European Union
and the EEA Supplement thereto, inviting them to submit comments within one month from the date
of publication.

4. This decision is authentic in the English language.

5. This decision is addressed to the Kingdom of Norway.

Done at Brussels, 8 March 2006

For the EFTA Surveillance Authority

Bjørn T. GRYDELAND

President

Kurt JAEGER

College Member
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