
ZAWIADOMIENIA DOTYCZĄCE EUROPEJSKIEGO OBSZARU 
GOSPODARCZEGO 

URZĄD NADZORU EFTA 

Zaproszenie do zgłaszania uwag zgodnie z częścią I art. 1 ust. 2 protokołu 3 do Porozumienia 
między państwami EFTA w sprawie ustanowienia Urzędu Nadzoru i Trybunału Sprawiedliwości, 
dotyczących pomocy państwa w odniesieniu do dokapitalizowania zakładu ubezpieczeń Sjóvá 

w Islandii 

(2010/C 341/07) 

Decyzją nr 373/10/COL z dnia 22 września 2010 r., zamieszczoną w autentycznej wersji językowej na 
stronach następujących po niniejszym streszczeniu, Urząd Nadzoru EFTA wszczął postępowanie na mocy 
części I art. 1 ust. 2 protokołu 3 do Porozumienia pomiędzy państwami EFTA w sprawie ustanowienia 
Urzędu Nadzoru i Trybunału Sprawiedliwości. Władze Islandii otrzymały stosowną informację wraz z kopią 
wyżej wymienionej decyzji. 

Urząd Nadzoru EFTA wzywa niniejszym państwa EFTA, państwa członkowskie UE oraz inne zaintereso
wane strony do zgłaszania uwag w sprawie omawianego środka w terminie jednego miesiąca od daty 
publikacji niniejszego zaproszenia na poniższy adres Urzędu Nadzoru EFTA: 

EFTA Surveillance Authority 
Registry 
Rue Belliard/Belliardstraat 35 
1040 Bruxelles/Brussel 
BELGIQUE/BELGIË 

Uwagi zostaną przekazane władzom islandzkim. Zainteresowane strony zgłaszające uwagi mogą wystąpić 
z odpowiednio uzasadnionym pisemnym wnioskiem o objęcie ich tożsamości klauzulą poufności. 

STRESZCZENIE 

Procedura 

Latem 2009 r. Urząd dowiedział się z mediów islandzkich o interwencji islandzkiego skarbu państwa na 
rzecz jednego z największych islandzkich zakładów ubezpieczeń, Sjóvá-Almennar tryggingar hf. (Sjóvá). 
W dniu 10 marca 2010 r., na mocy części II art. 10 ust. 3 protokołu 3 Urząd przyjął decyzję wzywającą do 
przekazania informacji (decyzja nr 77/10/COL), wzywającą do dostarczenia wszystkich niezbędnych danych. 
W dniu 7 czerwca 2010 r. Urząd otrzymał skargę od konkurenta przeciwko domniemanemu udzieleniu 
pomocy przez państwo podczas interwencji państwa na rzecz spółki Sjóvá. Władze Islandii dostarczyły 
informacji dotyczących tej sprawy. 

W wyniku szeregu przeprowadzonych transakcji islandzki skarb państwa nabył w maju 2010 r. 73 % akcji 
Sjóvy. Za akcje zapłacono obligacjami rządowymi o wartości 11,6 mld ISK. 

Początkowo, w lipcu 2009 r., obligacje sprzedano holdingowi SAT (jednostce zależnej banku Glitnir), 
właścicielowi Sjóvy. Obligacje te wykorzystano przy dokapitalizowaniu Sjóvy, co było działaniem 
niezbędnym do utrzymania zakładu ubezpieczeń na rynku. Holding SAT musiał najpóźniej w ciągu 18 
miesięcy zapłacić skarbowi państwa za obligacje; na ten okres nie ustalono żadnych odsetek. Alternatywnie 
holding SAT mógł w każdej chwili zadecydować, że dokona zapłaty akcjami Sjóvy i w maju 2010 r. 
skorzystano z tej możliwości. 

Ocena środka 

Władze islandzkie argumentowały, że podczas interwencji na rzecz Sjóvy państwo działało jako prywatny 
inwestor/wierzyciel na rynku. 

Według wstępnej opinii Urzędu, warunki, na których przekazano obligacje (okres spłaty wynoszący 18 
miesięcy, bez odsetek, lub alternatywnie przeniesienie 73,03 % akcji w spółce Sjóvá), nie odzwierciedlają 
rzeczywistych warunków rynkowych. W lipcu 2009 r. Islandię dotknął poważny kryzys finansowy. Spółce 
Sjóvá brakowało 15,5 mld ISK, wymaganych do spełnienia ustawowych wymagań dotyczących minimal
nego kapitału własnego. Bank Glitnir został poddany postępowaniu likwidacyjnemu. Urząd stoi na
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stanowisku, że ani firma w tak trudnej sytuacji finansowej, ani bank poddany postępowaniu likwidacyjnemu 
nie byłyby w stanie uzyskać niezbędnych środków na rynku na takich warunkach. 

Jeżeli chodzi o przekazanie nowego kapitału własnego spółce Sjóvá, władze islandzkie argumentowały, że 
w dokapitalizowaniu spółki uczestniczyli w znacznym stopniu inwestorzy prywatni, w tym przypadku był 
to bank Glitnir (przez holding SAT) i spółka Íslandsbanki. Skarb państwa nie był jako taki wierzycielem 
spółki Sjóvá. Skarb państwa nie działał w celu ochrony swojego majątku, jako że nie zaliczał się do 
wierzycieli spółki. Dlatego, w opinii Urzędu, w takiej sytuacji nie można porównać działań skarbu państwa 
z działaniem prywatnego inwestora lub wierzyciela, próbującego rozliczyć zaległe wierzytelności. 

Uwzględniając powyższe powody, Urząd doszedł wstępnie do wniosku, że w tym przypadku nie można 
zastosować testu prywatnego inwestora. 

Władze Islandii stwierdziły, że ich interwencja, jeżeli uzna się ją za pomoc państwa, jest zgodna z art. 61 
ust. 3 lit. b) Porozumienia EOG, jak również z wyłączeniem zawartym w art. 61 ust. 3 lit. c) i wytycznymi 
Urzędu dotyczącymi pomocy w celu ratowania i restrukturyzacji zagrożonych przedsiębiorstw, opartymi na 
tym wyłączeniu. 

Podczas gdy pomoc państwa przeznaczona dla przedsiębiorstw znajdujących się w trudnej sytuacji jest 
zazwyczaj oceniana na podstawie postanowień art. 61 ust. 3 lit c) Porozumienia EOG, Urząd może, zgodnie 
z art 61 ust. 3 lit. b) pozwolić na pomoc państwową mającą na celu „zaradzenie poważnym zaburzeniom 
w gospodarce państwa członkowskiego WE lub EFTA”. Władze Islandii nie przekazały informacji pozwa
lających Urzędowi na dokonanie oceny środka na podstawie art. 61 ust. 3 lit. c). Nie wykazały one również, 
że skutki systemowe, które mogłaby przynieść upadłość spółki Sjóvá, mogłyby swoją skalą spowodować 
„poważne zaburzenia w gospodarce” Islandii w rozumieniu art. 61 ust. 3 lit. b) Porozumienia EOG. 

Wniosek 

W świetle powyższych uwag Urząd podjął decyzję o wszczęciu formalnego postępowania wyjaśniającego 
zgodnie z art. 1 ust. 2 Porozumienia EOG. Zainteresowane strony zaprasza się do nadsyłania uwag 
w terminie jednego miesiąca od publikacji niniejszego zawiadomienia w Dzienniku Urzędowym Unii Europej
skiej. 

EFTA SURVEILLANCE AUTHORITY DECISION 

No 373/10/COL 

of 22 September 2010 

to initiate the formal investigation procedure with regard to the recapitalisation of Sjóvá insurance 
company 

(Iceland) 

THE EFTA SURVEILLANCE AUTHORITY (‘THE AUTHORITY’), 

Having regard to the Agreement on the European Economic Area (‘the EEA Agreement’), in particular to 
Articles 61 to 63 and Protocol 26, 

Having regard to the Agreement between the EFTA States on the establishment of a Surveillance Authority 
and a Court of Justice (‘the Surveillance and Court Agreement’), in particular to Article 24, 

Having regard to Protocol 3 to the Surveillance and Court Agreement (‘Protocol 3’), in particular to Article 
1(3) of Part I and Articles 4(4), 6 and 13(1) of Part II, 

Having regard to the Authority’s State Aid Guidelines on the application and interpretation of Articles 61 
and 62 of the EEA Agreement, in particular Part VIII, Temporary Rules regarding Financial Crisis, and the 
chapter on aid for rescuing and restructuring firms in difficulty ( 1 ), 

Having regard to the Authority’s Decision No 77/10/COL of 10 March 2010 on an information injunction 
against Iceland to provide information on the State intervention in Sjóvá, 

Whereas: 

I. FACTS 

1. Procedure 

The Authority became aware of the Icelandic State intervention in the insurance company Sjóvá-Almennar 
tryggingar hf. (Sjóvá) in the summer of 2009 through the Icelandic media. Subsequently the Authority 
included this case in the agenda of an annual meeting on pending cases in the field of State aid between the
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( 1 ) Available at: http://www.eftasurv.int/state-aid/legal-framework/state-aid-guidelines/

http://www.eftasurv.int/state-aid/legal-framework/state-aid-guidelines/


Authority and the Icelandic authorities which was held in Reykjavik on 5 November 2009. At the meeting 
the Icelandic authorities provided brief information concerning the background and history of the case. 

Due to the complexity of the intervention and the circumstances surrounding it, the Authority asked the 
Icelandic authorities at the meeting on 5 November 2009 to provide written detailed information. 

In a letter to the Icelandic authorities dated 16 November 2009 (Event No 536644), the Authority 
summarised the points of discussion at the meeting on 5 November 2009 and repeated its request for 
detailed information in writing regarding the State intervention in Sjóvá. Moreover, the Authority invited the 
Icelandic authorities to put forward their views regarding possible State aid issues involved in the case. The 
Authority requested that this information be provided no later than 16 December 2009. 

The Authority sent a reminder letter to the Icelandic authorities, dated 14 January 2010 (Event No 543092) 
requesting that the information be sent to the Authority by 29 January 2010. 

No written information was received and subsequently the Authority adopted an information injunction 
decision, pursuant to Article 10(3) of Part II of Protocol 3, on 10 March 2010 (Event No 548842), 
requesting: 

‘… all documentation, information and data necessary to permit the Authority to assess the existence 
of State aid in the State intervention in Sjóvá as well as its compatibility with the State aid rules of the 
EEA Agreement. In particular, but not exclusively, the Authority requires the Icelandic authorities to 
provide it with a detailed description of the capital injection in Sjóvá including copies of all relevant 
documents and moreover a detailed explanation of how the Central Bank of Iceland came into 
possession of the assets of Sjóvá. 

Moreover, the Icelandic authorities are requested, also no later than 11 April 2010, to provide all 
information and data necessary to assess the compatibility of the measure with the State aid rules of 
the EEA Agreement. 

The Icelandic authorities are invited to provide their comments and view regarding any possible and 
potential State aid issues involved in this case within the same deadline, i.e. 11 April 2010.’ 

On 11 April 2010, the Icelandic authorities submitted a reply (Event No 553315). 

On 7 June 2010, the Authority received a complaint (Event No 559496) against alleged State aid granted 
when the State intervened in Sjóvá. 

2. Description of the case 

2.1. Background 

Sjóvá is one of Iceland’s leading insurance companies ( 2 ). The company was taken over by Glitnir Bank ( 3 ) 
(Glitnir) in 2003 and its operations were merged with those of the bank. In 2005, the financial group 
Moderna/Milestone Finance ( 4 ) bought 66,6 % of Sjóvá’s shares from Glitnir and acquired full ownership as 
from 2006. Sjóvá’s operations were then separated from those of Glitnir. 

2.2. The State intervention and the events leading to it 

The events leading to the State intervention and the State intervention itself are rather complex and will be 
described below in chronological order according to information available to the Authority.
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( 2 ) According to a memorandum from the Financial Supervisory Authority (FME) dated 29 June 2009, the market shares 
of insurance companies in Iceland, based on their share in total premium income, was at the time as follows: 
Vátryggingafélag Íslands (VÍS) 35,3 %, Sjóvá 29,5 %, Tryggingamiðstöðin (TM) 27 % and Vörður 8 %. 

( 3 ) Until 2006, the bank was named Íslandsbanki, when its name was changed to Glitnir banki. Following its collapse in 
October 2008, Glitnir has been managed by a Resolution Committee and has entered a winding-up procedure. In 
October 2008, a new bank was founded under emergency legislation to take over domestic assets and liabilities of 
Glitnir Bank. That bank was initially named Nýi Glitnir, but its name was changed to Íslandsbanki in February 2009. 

( 4 ) Moderna Finance AB was a Swedish holding company owned by the Icelandic company Milestone hf. While Moderna 
Finance acquired financial undertakings in Sweden and Luxembourg, its biggest Icelandic assets were Sjóvá and the 
investment bank Askar Capital hf. The car financing company Avant is a subsidiary of Askar Capital. Milestone and 
affiliated companies were for a period among the major shareholders in Glitnir Bank, achieving their highest share of 
ownership of 16-18 % of total shares in Glitnir in early 2007. Following Milestone’s acquisition of Sjóvá and a major 
change of the ownership structure in Glitnir, Milestone’s holdings in Glitnir declined. Milestone was also among the 
biggest borrowers from Glitnir. Further information on Sjóvá and Milestone and their ties with Glitnir Bank are 
available in the report of the Icelandic Parliament’s Special Investigation Commission (SIC) available at http://rna. 
althingi.is/ (Icelandic version) and http://sic.althingi.is/ (excerpts in English).

http://rna.althingi.is/
http://rna.althingi.is/
http://sic.althingi.is/


2.2.1. I n t e r v e n t i o n b y t h e F i n a n c i a l S u p e r v i s o r y A u t h o r i t y 

Early in 2008, the Icelandic Financial Supervisory Authority (the FME) started an in-depth investigation into 
the financial position of Sjóvá on the basis of its annual report for the fiscal year 2007. It transpired that 
the company had insufficient capital reserves to meet the minimum required to continue insurance 
operations ( 5 ) due to losses on its investment activities, which had grown substantially. 

Following the investigation, from October 2008 to September 2009, Sjóvá was subjected to special super
vision by the FME under Article 90 of the Act on Insurance Activities No 60/1994 ( 6 ). Furthermore, in 
December 2008, the FME appointed a special auditor to review Sjóvá’s activities. 

In March 2009, the FME referred ‘several issues relating to the business activities of the company’ to the 
Special Prosecutor ( 7 ). The Authority is not aware of the substance of the ongoing criminal investigation or 
whether it has any relevance to this case. 

2.2.2. G l i t n i r t a k e s o v e r S j ó v á — d i v i s i o n o f t h e c o m p a n y 

In March 2009, Sjóvá was taken over ( 8 ) by its biggest creditor, Glitnir Bank (Glitnir). Glitnir had been under 
moratorium since 24 November 2008 and managed by a Resolution Committee appointed by the FME. 
Sjóvá’s creditors had previously been managing the company since October 2008, when it had been put 
under the special supervision of the FME. 

In April 2009, Glitnir and Íslandsbanki ( 9 ) approached the Icelandic State requesting its assistance in 
refinancing and restructuring Sjóvá, having exhausted all alternative market solutions to rescue the 
company. 

The Authority has received a presentation document prepared by Íslandsbanki in April 2009 and addressed 
to the Ministry of Finance. This document outlined a plan to restructure Moderna Finance AB, and its 
subsidiaries Askar Capital and Sjóvá. It furthermore contains plans to split up old Sjóvá by transferring 
insurance operation to a new company, leaving the less viable investment activities in the old company. 
After restructuring, the insurance company would then be sold to new investors. 

During the summer of 2009, assets and liabilities were to be divided into 1) SA tryggingar hf., a new 
company to be incorporated, which would receive the insurance portfolio activities from old Sjóvá upon 
approval by the FME, and 2) SJ Eignarhaldsfélag (SJE), a holding company in which the toxic assets of old 
Sjóvá would be placed. 

On 20 June 2009, Sjóvá on the one hand and Glitnir, Íslandsbanki, and SAT Eignarhaldsfélag hf. (a holding 
company wholly owned by Glitnir, hereinafter referred to as SAT Holding) on behalf of SA tryggingar 
hf. ( 10 ) on the other hand signed an Asset Transfer Agreement, according to which all assets and liabilities of 
Sjóvá related to the company’s insurance operations, including the insurance portfolio, were transferred to 
SA tryggingar hf., in accordance with Article 86 of the Act on Insurance Activities No 60/1994. Following 
the transaction the new company, SA tryggingar hf., was renamed Sjóvá. 

According to its Articles of Association, dated 20 June 2009, the shareholders of the new company (Glitnir, 
Íslandsbanki and SAT Holding) were to contribute new equity of ISK 16 billion, required to continue 
insurance operations, as follows ( 11 ): 

Company Amount Form of payment Share- 
holding 

Glitnir ISK 2,8 billion Bond issued by Avant with interest of 
REIBOR plus 3,75 % with the following 
collaterals: 

— third priority (in parallel with a bond 
issued by Askar Capital, see table in 
2.2.3 below) in Avant's portfolio 

— first priority in Glitnir’s claim against 
Milestone, equivalent of 54,9 % of 
total claims against Milestone 

17,67 %
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( 5 ) Minimum guarantee fund of ISK 2 billion as defined in the Icelandic legislation. 
( 6 ) Now Article 86 of Act No 56/2010. 
( 7 ) The role of the Special Prosecutor is to investigate suspicions of criminal actions in relation to the collapse of the 

Icelandic banks according to Act No 135/2008. 
( 8 ) Together with other Icelandic subsidiaries of Moderna Finance AB: Askar Capital and its subsidiary, Avant. 
( 9 ) The Authority assumes that Íslandsbanki became involved as it was also a major creditor of Sjóvá. 

( 10 ) An unregistered company to be incorporated under Icelandic law. 
( 11 ) Subject to FME’s approval, which was granted on 22 September 2009, see below.



Company Amount Form of payment Share- 
holding 

Íslandsbanki ISK 1,5 billion Various bonds issued by 10 different 
companies and municipalities 

9,30 % 

SAT Holding ISK 11,6 billion Bond issued by Askar Capital and bond 
issued by Landsvirkjun (the National 
Power Company), see table in 2.2.3 below 

73,03 % 

It is clear, however, that the recapitalisation of Sjóvá was not finalised on 20 June 2009, as the assets to be 
provided by SAT Holding, amounting to some 73 % of the new equity, were at that time not owned by SAT 
Holding but by the State. The transaction was later finalised when the State decided to undertake the 
measures described below. 

2.2.3. D e s c r i p t i o n o f t h e i n t e r v e n t i o n b y t h e S t a t e 

On 27 June 2009, a meeting was held in the Ministry of Finance on the ongoing work on financial 
restructuring of Sjóvá ( 12 ). This meeting was followed by an agreement dated 8 July 2009 on the 
transfer of bonds ( 13 ) (‘Samningur um kröfukaup’) owned by the Icelandic State to SAT Holding. 

At this point Sjóvá’s equity was ISK 13,5 billion in the negative. A minimum positive equity of ISK 2 billion 
was required according to law. In order to fulfil the minimum equity requirements, a capital injection of at 
least ISK 15,5 billion was therefore required. 

The agreement between the State and SAT Holding covers the following two bonds that were in the 
possession of the State, valued by an external expert on 16 June 2009 ( 14 ): 

Asset Estimated value Description and securities 

Claim against 
Askar Capital 

ISK 6 071 443 539 An indexed loan agreement with 3 % interest. The loan 
had come into the possession of the State when it took 
over Central Bank collateral in 2008. The loan is 
secured by: 
— third priority collateral in Avant’s (*) portfolio (in 

parallel with a bond issued by Avant to Glitnir, see 
table in 2.2.2 above, book value of the portfolio 
was ISK 26 billion and Landsbanki Íslands’ first 
priority lien ISK 16 billion), and 

— first priority collateral in indexed bonds issued by 
Landsvirkjun (the National Power Company) of 
nominal value ISK 4,7 billion. 

Bond issued by 
Landsvirkjun 
(the National 
Power 
Company) 

ISK 5 558 479 575 Issued in 2005 payable in 2020, with State guarantee, 
indexed and 3 % interest. The bond came into the 
possession of the State as collateral against lending 
made by the Central Bank to Landsbanki Íslands. 

(*) See footnote 4 above. 

The purchase price was ISK 11,6 billion and SAT Holding was to pay for the bonds within 18 months, i.e. 
before year-end 2010, and no interest was to be charged during that period. In other words, the State 
granted a period of grace of 18 months. 

As a security for the payment of the purchase price of the bonds, the State was granted first priority 
collateral in SAT Holding’s shares in Sjóvá.
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( 12 ) According to an FME memorandum dated 29 June 2009, the meeting took place on Saturday 27 June 2009. The 
Prime Minister and the Minister for Finance took part in the meeting together with their assistants. Other participants 
were the Chairman of the Board of Directors of FME and the two FME officials who wrote the memorandum. The 
Authority has no information concerning the extent to which the State had been involved before this date other than 
the presentation given to the Ministry of Finance in April 2009. Yet the FME memorandum refers to a close 
cooperation between Glitnir, Íslandsbanki and the Ministry for Finance and refers to a memorandum from the 
Minister for Finance dated 26 June 2009 and a memorandum dated 27 June 2009 on the insurance company. 
The Authority has not received these memoranda. 

( 13 ) For the purpose of this decision, the assets transferred to SAT Holding by the State will be referred to as bonds. 
( 14 ) The Icelandic authorities have not yet provided the Authority with a copy of the valuation, referred to in the 

agreement.



The agreement provided for the option of payment by the delivery of SAT Holding’s original 73,03 % 
shareholding in Sjóvá to the State, which would be considered payment in full. SAT Holding could exercise 
this option without prior consent of the State. 

2.2.4. G l i t n i r s e l l s i t s s h a r e s i n S j ó v á t o i t s s u b s i d i a r y S A T H o l d i n g 

The FME considered that Glitnir, in moratorium and undergoing winding-up proceedings, was not eligible 
to own a qualifying holding in Sjóvá. Subsequently, on 16 September 2009, Glitnir sold its 17,67 % 
shareholding in Sjóvá to Glitnir’s subsidiary, SAT Holding. 

Following the above transaction, shareholders in Sjóvá were: 

Company Ownership (%) 

Íslandsbanki 9,30 % 

SAT Holding 90,70 % 

On 22 September 2009, the FME finally issued an insurance operation licence to Sjóvá and lifted the special 
supervision Sjóvá had been under since October 2008. The portfolio transfer appears to have taken place on 
1 October 2009. 

2.2.5. T h e S t a t e b e c o m e s S j ó v á ’ s b i g g e s t s h a r e h o l d e r t h r o u g h a n o p t i o n 
e x e r c i s e d b y S A T H o l d i n g 

At year-end 2009, the management of claims owned by the Ministry of Finance and the Central Bank of 
Iceland (CBI) was merged, and transferred to a new entity, CBI asset management (ESI). From that time, ESI 
took over management of the claims. 

On 3 May 2010, SAT Holding exercised the option to transfer 73,03 % of shares in Sjóvá to the State in 
lieu of repaying the debt. From that point in time, shareholders in Sjóvá are: 

Company Ownership (%) 

Íslandsbanki 9,30 % 

SAT Holding 17,67 % 

ESI (the State) 73,03 % 

3. Position of the Icelandic authorities 

The Icelandic authorities are of the view that the Icelandic State has behaved as a private market in- 
vestor/creditor when contributing to the rescue of Sjóvá. They claim that the State’s decision was taken 
following commitments by Glitnir and Íslandsbanki to contribute equity to Sjóvá amounting to ISK 2,8 
billion and ISK 1,5 billion, respectively, or a total of ISK 4,4 billion, which they consider to be a substantial 
private investor participation amounting to 28 % of the total recapitalisation of Sjóvá. 

Furthermore, the Icelandic authorities submit that the assets provided by the State were collateral that it had 
obtained against loans made to Landsbanki Íslands, and: ‘As such the assets were rooted in the collapse of 
the financial system and there was no new capital to be contributed as equity’. The Icelandic authorities 
further claim that: ‘Given how the claims against Askar and Landsvirkjun came into the possession of the 
State, and the conditions for release of such claims on the current market, by its use in the restructuring of 
Sjóvá, the State was acting in the same capacity and under the same conditions as a private investor. The 
use of the assets in question was consistent with the conduct of a private investor, endeavouring to put 
assets to use under prevailing market uncertainties’. 

In the Icelandic authorities’ opinion, the measures undertaken by Glitnir, Íslandsbanki and the Icelandic State 
were an attempt to prevent a serious disruption and loss for the Icelandic economy, which would have 
resulted from the bankruptcy of Sjóvá. 

With reference to Article 61(3)(b) and (c) of the EEA Agreement, the Icelandic authorities have furthermore 
submitted, should the Authority consider that the State participation in the recapitalisation of Sjóvá 
contained elements of State aid, that the measures are compatible with the functioning of the Agreement.
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They claim that the grant of aid was an emergency measure to save a financial institution whose bankruptcy 
would have had ‘immense spill-over effects for insurance markets as well as the economy as a whole, and 
(was) likely to result in economic losses for the State’. Furthermore, the Icelandic authorities claim that the 
intervention was based on the implementation of a restructuring plan suitable to restore the long-term 
viability of Sjóvá. 

II. ASSESSMENT 

1. The recipients of the potential aid 

With transfer of bonds issued by Landsvirkjun and Askar Capital, Sjóvá and SAT Holding benefitted from 
a capital contribution from the State. 

2. The market economy investor principle 

As described above, the State provided a capital contribution to Sjóvá through a transfer of bonds (issued by 
Landsvirkjun and Askar Capital). This capital contribution was channelled through Glitnir’s subsidiary, SAT 
Holding, as the bonds first were transferred to SAT Holding, which subsequently used them as an equity 
contribution in Sjóvá. 

If the transaction was carried out in accordance with the market economy investor principle, i.e., if the State 
transferred the bonds to SAT Holding on conditions that would have been acceptable for a private seller, the 
transaction would not involve the grant of State aid. 

Considering that Glitnir Bank and Íslandsbanki approached the State after having ‘exhausted alternative 
market solutions to rescue the insurance operations of Sjóvá’, it was clear that corresponding market 
solutions were not available for Sjóvá to obtain necessary recapitalisation. 

The conditions under which the bonds were transferred; payment in 18 months without interests or, 
alternatively, transfer of 73,03 % shareholding in Sjóvá, do not in the Authority’s preliminary view 
correspond to what would normally have been available on the market. The Authority recalls that at the 
time of the agreement, in July 2009, Iceland was undergoing a severe financial crisis. Companies in Iceland 
were not able to raise capital on the market. Neither SAT Holding, a subsidiary of a bank under winding-up 
procedure, nor a company that was in as severe financial difficulties as Sjóvá was, would have been able to 
raise the necessary funding on the market under the conditions the State agreed to. In principle, it is very 
difficult to apply the market economy investor principle to companies in difficulties ( 15 ). The Icelandic 
authorities have themselves acknowledged that Sjóvá was in severe financial difficulties. The company 
was short of ISK 15,5 billion that was required to comply with regulatory requirements of minimum equity. 

Regarding the investment in new equity in Sjóvá, the Icelandic authorities have argued that there was 
a substantial private participation in the recapitalisation of the company, the private investors in this 
case being Glitnir Bank (through SAT Holding) and Íslandsbanki. However, it shall be noted first of all 
that at the time of conclusion of the asset transfer agreement on 20 June 2009 and the agreement on the 
transfer of bonds on 8 July 2009, Íslandsbanki was fully State-owned ( 16 ). Furthermore, it is the Authority’s 
understanding that Glitnir and Íslandsbanki were among the main creditors of Sjóvá. The State was not as 
such a creditor of Sjóvá. The State was not acting to protect its own assets, as it was not among the 
company’s creditors ( 17 ). Therefore the actions of the State in those circumstances cannot be compared with 
a private market investor or creditor seeking settlement of outstanding claims. Even in cases with an 
apparently genuine private investor behaviour from the State, the Commission has taken the view that 
the circumstances surrounding the financial crisis are so unusual that in general the market investor 
principle cannot be applied ( 18 ). 

For these reasons, the Authority preliminarily concludes that the market economy investor principle cannot 
be applied to the State’s transfer of bonds for the recapitalisation of Sjóvá.
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( 15 ) See the Authority’s guidelines on aid for rescuing and restructuring firms in difficulty. See amongst others, 
Commission Decision C 4/10 (ex NN 64/09) — France, aid in favour of Trèves. 

( 16 ) The change of ownership of Íslandsbanki took place on 13 October 2009, when the Glitnir Resolution Committee 
decided, on behalf of its creditors, to exercise the option provided for in its agreement with the Icelandic State and 
take over 95 % of share capital in Íslandsbanki. 

( 17 ) It should be noted that both a press release issued by the Resolution Committee of Glitnir on 8 July 2009 (http:// 
www.glitnirbank.com) and a press release published by Sjóvá on the same day (http://www.sjova.is) explicitly state 
that the State was protecting its own claims against Sjóvá: ‘With its participation, the government intends to protect 
the State’s claims against Sjóvá, as well as the interests of a large number of insurance customers’. However, in an 
email which the Icelandic authorities sent to the Authority on 25 March 2010 (Event 551375) it was clarified that 
the Icelandic State never had any claims against Sjóvá, but only against Askar Capital. 

( 18 ) See, inter alia, Commission Decision N 69/09 Sweden — Recapitalisation scheme for fundamentally sound banks.

http://www.glitnirbank.com
http://www.glitnirbank.com
http://www.sjova.is


3. The presence of State aid 

Article 61(1) of the EEA Agreement reads as follows: 

‘Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA States or 
through State resources in any form whatsoever which distorts or threatens to distort competition by 
favouring certain undertakings or the production of certain goods shall, in so far as it affects trade 
between Contracting Parties, be incompatible with the functioning of this Agreement.’ 

3.1. Presence of State resources 

In this case the State contributed to the recapitalisation of Sjóvá by transferring to SAT Holding two bonds 
in its possession valuated by an external expert to ISK 11,6 billion (approx. EUR 76 million) with a period 
of grace, to be used as equity in Sjóvá. State resources were thus involved. 

3.2. Favouring certain undertakings or the production of certain goods 

Firstly, to constitute State aid, a measure must confer advantages that relieve undertakings of charges that 
are normally borne from their budgets. Secondly, the measure must be selective in that it favours ‘certain 
undertakings or the production of certain goods’. 

According to the agreement dated 8 July 2009, described above under I.2.2.3, SAT Holding was granted 
a period of grace of 18 months and could pay the State for those bonds without being charged any interests 
for the delayed payment. More significantly, the agreement provided for the option of payment by the 
transfer of SAT Holding’s 73,03 % shareholding in Sjóvá to the State. Prior consent of the seller was not 
required to exercise this option. 

Furthermore, the provisions of the agreement are such that it is not only an agreement on transfer of the 
bonds but ultimately an agreement that the State would inject new equity to Sjóvá amounting to the value 
of the bonds sold, as SAT Holding could exercise the option at any time. Intervention by the State in Sjóvá’s 
recapitalisation in July 2009 must therefore also be viewed as a decision by the State to inject new equity to 
Sjóvá and become its biggest shareholder. 

It is the Authority’s understanding that alternative funding could not have been obtained from the market. 
Therefore, on the basis of the information at its disposal, the Authority considers that the State’s partici
pation in the recapitalisation of Sjóvá through the transfer of bonds involved an advantage within the 
meaning of Article 61(1) of the EEA Agreement to the extent it made financing available and/or it reduced 
the financial costs for SAT Holding as well as Sjóvá. 

The Authority’s view is reinforced by the fact that public policy considerations, taken together with the 
needs of Sjóvá, appear to have determined the State intervention, rather than the possible return for the 
State as an investor. 

A further potential State aid measure could arise, according to the information currently available to the 
Authority. The presentation document prepared by Íslandsbanki in April 2009 and described above under 
I.2.2.2 contains Glitnir's proposal to ‘close the gap’ in Sjóvá by, as the first step, requesting the Ministry of 
Finance to accept that Glitnir’s security in the loan to Avant will be upgraded to second priority. According 
to the document, this was considered necessary for the FME to accept Glitnir’s contribution to Sjóvá’s 
equity. However, this appears to contradict other information from the Icelandic authorities and Sjóvá’s 
Articles of Association dated 20 June 2009 (see I.2.2.2 above), which refer to third parallel security in Avant 
portfolio for both Glitnir’s and the State’s claims. Consequently, the Icelandic authorities are invited to 
clarify whether and how Glitnir's proposal regarding the upgrade of its claim against Avant was actually 
enforced. If that was not the case, it should be clarified whether FME's acceptance of Glitnir's claim on 
Avant as an equity contribution to Sjóvá was based on different securities. The Icelandic authorities are also 
invited to submit any relevant information on other issues considered relevant for the assessment of this 
case. 

3.3. Distortion of competition and effect on trade between the Contracting Parties 

The measures under assessment involve undertakings active on markets where there is competition and 
trade between parties in EEA States. The measures are therefore likely to distort competition and affect trade 
between the Contracting Parties. 

3.4. Conclusion on the presence of State aid 

Based on the above, the Authority has come to the preliminary conclusion that the State’s contribution to 
the recapitalisation of Sjóvá through the transfer of bonds involves State aid within the meaning of Article 
61(1) of the EEA Agreement.
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4. Procedural requirements 

The Icelandic authorities did not notify the State intervention to the Authority. The Authority therefore is of 
the preliminary view that the Icelandic authorities have not respected their obligations pursuant to Article 
1(3) of Part I of Protocol 3. 

5. Compatibility of the aid 

The Icelandic authorities have submitted that their intervention, if considered to be State aid, complies with 
Article 61(3)(b) of the EEA Agreement as well as to the exemption in Article 61(3)(c) and the Authority’s 
Guidelines on aid for rescuing and restructuring firms in difficulty, which are based on the latter exemption. 
They consider that the measures are ‘appropriate, as they are targeted and well designed to ensure Sjóvá’s 
swift return to viability by the exit of all non-core business pursued by its predecessor …’. The Icelandic 
authorities have asserted that the financial restructuring of Sjóvá has already been completed. They argue 
that the company’s financial difficulties were brought about by its involvement in non-insurance related 
activities such as investment operations. These activities will not be pursued by the new, restructured 
company, which will focus on insurance operations. However, the Icelandic authorities did not notify the 
capital contribution and they did not provide a restructuring plan for the company. Thus, the Authority is 
not in the position to assess the measure under the Guidelines on aid for rescuing and restructuring firms in 
difficulty. 

The Icelandic authorities have submitted that Sjóvá was in serious financial difficulties at the time of the 
State intervention. The Authority does not doubt that and understands that these difficulties were linked to 
those of the Milestone/Moderna Finance group. While State aid to undertakings in difficulties is normally 
assessed under Article 61(3)(c) of the EEA Agreement, the Authority may, under Article 61(3)(b) of the 
Agreement allow State aid ‘to remedy a serious disturbance in the economy of an EC Member State or an 
EFTA State’. 

Historically, it is clear from case law that the exemption in Article 61(3)(b) of the EEA Agreement needs to 
be applied restrictively ( 19 ). However, following the onset of the global financial crisis in the autumn of 
2008, EU governments have made available unprecedented amounts in State aid through a combination of 
national schemes and ad hoc interventions in financial institutions ( 20 ). This aid was assessed under a set of 
temporary guidelines regarding the financial crisis ( 21 ), adopted by the European Commission, and 
subsequently by the Authority: 

— the Banking Guidelines (‘on the application of State aid rules to measures taken in relation to financial 
institutions’) adopted by the Authority on 29 January 2009, 

— the Recapitalisation Guidelines (‘on the recapitalisation of financial institutions in the current financial 
crisis’) adopted by the Authority on 29 January 2009, 

— the Impaired Assets Guidelines (‘the Treatment of Impaired Assets in the EEA Banking Sector’) adopted 
by the Authority on 22 April 2009, and 

— the Restructuring Guidelines (‘the return to viability and the assessment of restructuring in the financial 
sector in the current crisis under the State aid rules’) adopted by the Authority on 25 November 
2009 ( 22 ). 

It remains to be determined in the course of the investigation initiated by this decision whether and to what 
extent guidelines based on Article 61(3)(b) of the EEA Agreement in relation to the financial crisis are 
relevant in the case of an ailing insurance company such as Sjóvá. The Icelandic authorities have not put 
forward any information specific to this case to substantiate their view that the measure should be assessed 
as a measure to remedy a serious disturbance in the economy. They have limited their reasoning to referring 
to the widely documented and evidenced effects of the financial difficulties of Iceland, and referred to an 
assessment of the FME on the grave consequences of not rescuing the insurance part of Sjóvá, without this 
assessment being provided to the Authority.
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( 19 ) Case law stresses that the exemption needs to be applied restrictively and must tackle a disturbance in the entire 
economy of a Member State (and not a sector or a region), cf. Joined Cases T-132/96 and T-143/96 Freistaat Sachsen 
and Volkswagen AG Commission [1999] ECR II-3663, p. 167. Followed in Commission Decision in Case 
C-47/1996 Crédit Lyonnais, OJ 1998 L 221/28, point 10.1, Commission Decision in Case C 28/02 Bankgesellshaft 
Berlin, OJ 2005 L 116, p. 1, points 153 et seq and Commission Decision in Case C 50/06 BAWAG, point 166. See 
Commission Decision of 5 December 2007 in Case NN 70/07, Northern Rock (OJ C 43, 16.2.2008, p. 1), 
Commission Decision 30 April 2008 in Case NN 25/08, Rescue aid to WestLB (OJ C 189, 26.7.2008, p. 3), 
Commission Decision of 4 June 2008 in Case C 9/08 SachsenLB (OJ C 71, 18.3.2008, p. 14). 

( 20 ) Between October 2008 and April 2010, EU governments made available EUR 4,131 trillion in crisis aid through 
a combination of national schemes and ad hoc interventions — an amount equivalent to 32,5 % of EU-27 GDP, see 
State Aid Scoreboard, Table 1 and Annex 3. The figure only includes aid to financial services sector, not general aid 
measures designed to stimulate the ‘real’ economy. 

( 21 ) Here, referred to together as the ‘financial crisis guidelines’. 
( 22 ) The full text of the Guidelines can be found at http://www.eftasurv.int/state-aid/legal-framework/state-aid-guidelines/

http://www.eftasurv.int/state-aid/legal-framework/state-aid-guidelines/


The Icelandic authorities have not submitted information to demonstrate that the systemic effects that might 
have resulted from a bankruptcy of Sjóvá could have reached a size constituting ‘a serious disturbance in the 
economy’ of Iceland within the meaning of Article 61(3)(b) of the EEA Agreement. Limited information has 
been submitted regarding the operations of Sjóvá; on the causes of the difficulties and the restructuring 
itself. This information is not sufficient to enable the Authority to assess the measure under Article 61(3)(b) 
and the financial crisis guidelines. 

In the case at hand, neither an exemption under Article 61(3)(b) nor (c) of the EEA Agreement, and 
application of the relevant guidelines based on these provisions, can be excluded at this stage. However, 
the information provided by the Icelandic authorities so far is too limited to allow the Authority to assess 
whether the measure would be compatible under these exemptions. 

Based on the above, the Authority is not in a position to establish whether the State participation in 
recapitalising Sjóvá involves measures that can be approved under Article 61(3)(b) or (c) of the EEA 
Agreement. 

With reference to the considerations above, the Authority invites the Icelandic authorities to submit any 
information and documentation relevant to determine whether the aid in question can be assessed on the 
basis of Article 61(3)(b) and the financial crisis guidelines or Article 61(3)(c) and the Guidelines on aid for 
rescuing and restructuring firms in difficulty. 

6. Conclusion 

Based on the information submitted by the Icelandic authorities, the Authority has come to the preliminary 
conclusion that the Icelandic State’s participation in the recapitalisation of the insurance company Sjóvá 
constitute aid within the meaning of Article 61(1) of the EEA Agreement. Furthermore, the Authority has 
doubts as to weather these measures comply with Article 61(3) of the EEA Agreement, in conjunction with 
the requirements laid down in the financial crisis guidelines and the Rescue and restructuring aid guidelines. 
The Authority, therefore, has doubts as to whether the above measures are compatible with the functioning 
of the EEA Agreement. 

Consequently, and in accordance with Article 4(4) of Part II of Protocol 3, the Authority is obliged to open 
the formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3. The decision to open 
a formal investigation procedure is without prejudice to the final decision of the Authority, which may 
conclude that the measures in question are compatible with the functioning of the EEA Agreement. 

In light of the foregoing considerations, the Authority, acting under the procedure laid down in Article 1(2) 
of Part I of Protocol 3, invites the Icelandic authorities to submit their comments, as well as all documents, 
information and data needed for assessment of the compatibility of the State participation in the recap
italisation in Sjóvá, within one month of the date of receipt of this Decision. 

In light of the foregoing considerations, within one month of receipt of this Decision, the Authority request 
the Icelandic authorities to provide all documents, information and data needed for assessment of the 
compatibility of the State intervention in Sjóvá. 

The Authority requests the Icelandic authorities to immediately forward a copy of this decision to the 
potential recipients of the aid. 

The Authority must remind the Icelandic authorities that, according to Article 14 of Part II of Protocol 3, 
any incompatible aid unlawfully granted to the beneficiaries will have to be recovered, unless, exceptionally, 
such recovery would be contrary to a general principle of EEA law, 

HAS ADOPTED THIS DECISION: 

Article 1 

The formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3 is opened into the 
participation of the Icelandic State in the recapitalisation of Sjóvá insurance company.

PL C 341/24 Dziennik Urzędowy Unii Europejskiej 16.12.2010



Article 2 

The Icelandic authorities are invited, pursuant to Article 6(1) of Part II of Protocol 3, to submit their 
comments on the opening of the formal investigation procedure within one month from the notification of 
this Decision. 

Article 3 

The Icelandic authorities are requested to provide within one month from notification of this Decision, all 
documents, information and data needed for assessment of the compatibility of the aid measure. 

Article 4 

This Decision is addressed to the Republic of Iceland. 

Article 5 

Only the English language version of this Decision is authentic. 

Decision made in Brussels, on 22 September 2010. 

For the EFTA Surveillance Authority 

Per SANDERUD 

President 

Sverrir Haukur GUNNLAUGSSON 

College Member
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