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POSTĘPOWANIA ZWIĄZANE Z REALIZACJĄ POLITYKI KONKURENCJI 

KOMISJA EUROPEJSKA 

POMOC PAŃSTWA – ZJEDNOCZONE KRÓLESTWO 

Pomoc państwa (SA.34775) (2013/C) (ex 2012/NN) – Opłaty za wydobycie kruszywa 

Zaproszenie do zgłaszania uwag zgodnie z art. 108 ust. 2 Traktatu o funkcjonowaniu Unii 
Europejskiej 

(Tekst mający znaczenie dla EOG) 

(2013/C 348/05) 

Pismem z dnia 31 lipca 2013 r., zamieszczonym w autentycznej wersji językowej na stronach następują
cych po niniejszym streszczeniu, Komisja powiadomiła Zjednoczone Królestwo o swojej decyzji o wszczęciu 
postępowania określonego w art. 108 ust. 2 Traktatu o funkcjonowaniu Unii Europejskiej dotyczącego 
opłaty za wydobycie kruszywa wprowadzonej w Finance Act 2001, część 2, sekcje 16-49. 

Zainteresowane strony mogą zgłaszać uwagi na temat środka, w odniesieniu do którego Komisja wszczyna 
postępowanie, w terminie jednego miesiąca od daty publikacji niniejszego streszczenia i następującego po 
nim pisma. Uwagi należy kierować do Kancelarii ds. Pomocy Państwa w Dyrekcji Generalnej ds. Konkurencji 
Komisji Europejskiej na następujący adres lub numer faksu: 
European Commission 
Directorate-General for Competition 
Directorate for State Aid 
State Aid Greffe 
1049 Bruxelles/Brussel 
BELGIQUE/BELGIË 

Faks: (0032) 2-296.12.42 

Otrzymane uwagi zostaną przekazane Zjednoczonemu Królestwu. Zainteresowane strony zgłaszające uwagi 
mogą wystąpić z odpowiednio uzasadnionym pisemnym wnioskiem o objęcie ich tożsamości klauzulą 
poufności. 

STRESZCZENIE 

1. PROCEDURA 

Pismem z dnia 20 grudnia 2001 r. Zjednoczone Królestwo 
Wielkiej Brytanii i Irlandii Północnej przekazało Komisji 
program pomocy zatytułowany „Stopniowe wprowadzanie 
opłaty za wydobycie kruszywa w Irlandii Północnej”. 
W swoim zgłoszeniu władze Zjednoczonego Królestwa poinfor
mowały Komisję, że zamierzają wprowadzić opłatę za wydo
bycie kruszywa ze skutkiem od dnia 1 kwietnia 2002 r. Opłata 
ta miała być wprowadzona w Finance Act z 2001 r., część 2. 

W 2001 r. do Komisji wpłynęły skargi (w tym od British Aggre
gates Association), w szczególności dotyczące tego, jakoby 
wykluczenie niektórych materiałów z zakresu opłat za wydo

bycie kruszywa i zwolnienia w stosunku do nich stanowiły 
pomoc państwa na rzecz pewnych przedsiębiorstw. 

Po przedstawieniu dodatkowych informacji w dniu 21 lutego 
2002 r., Komisja przyjęła w dniu 24 kwietnia 2002 r. decyzję 
o niewnoszeniu zastrzeżeń w odniesieniu do opłaty za wydo
bycie kruszywa ( 1 ). Stwierdzono tam, że poszczególne zwol
nienia ustanowione na mocy Finance Act z 2011 r. były 
uzasadnione logiką podatku oraz że Finance Act z 2001 r. 
nie wiązał się z przyznaniem jakiejkolwiek pomocy państwa. 
Komisja uznała ponadto, że stopniowe wprowadzenie opłaty 
za wydobycie kruszywa w Irlandii Północnej stanowiło pomoc 
zgodną z rynkiem wewnętrznym.
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W dniu 7 marca 2012 r. Sąd uchylił decyzję Komisji, o której 
mowa powyżej. Uznał on, że Komisji nie udało się wykazać, że 
zróżnicowanie podatkowe związane ze zwolnieniem jest 
uzasadnione na podstawie zasady normalnego opodatkowania 
leżącego u podstaw opłaty za wydobycie kruszywa czy też celu 
opłaty za wydobycie kruszywa w zakresie ochrony środowiska. 

Po unieważnieniu decyzji Komisji, Komisja musi teraz dokonać 
ponownej oceny, czy wyłączenia, wykluczenia i ulgi podatkowe 
przewidziane w Finance Act z 2001 r. stanowią pomoc 
państwa. Kwestię zgodności stopniowego wprowadzenia opłaty 
za wydobycie kruszywa w Irlandii Północnej bada się w innym 
trybie (SA.18859 (2011/C) — Zjednoczone Królestwo — Zwol
nienie z opłaty za wydobycie kruszywa w Irlandii Północnej ). 

2. OPIS ŚRODKA, W ODNIESIENIU DO KTÓREGO KOMISJA 
WSZCZYNA POSTĘPOWANIE 

Kruszywa wykorzystuje się w sektorze budowlanym. Ogólnie 
można je opisać jako odpowiedniki granulatu lub pyłu, które 
ze względu na swoje właściwości obojętne fizycznie i chemicznie 
nadają się w swojej postaci lub z dodatkiem cementu, wapna 
lub substancji bitumicznych do użytku w budownictwie jako 
beton, kamień drogowy, asfalt lub warstwa drenażowa lub do 
wykorzystania jako podsadzka. Kruszywa mogą być naturalne 
(skała, piasek i żwir), sztuczne lub z recyklingu. 

Zjednoczone Królestwo wprowadziło opłatę za wydobycie 
kruszywa z mocą od dnia 1 kwietnia 2002 r. dla celów zwią
zanych z ochroną środowiska, przede wszystkim aby maksy
malnie zwiększyć wykorzystanie kruszywa z recyklingu i innych 
alternatyw w stosunku do świeżo wydobywanych kruszyw i aby 
promować racjonalne wydobywanie i wykorzystywanie 
kruszywa, tak aby zmniejszyć wpływ na środowisko (negatywny 
wpływ na różnorodność biologiczną i walory estetyczne); jest 
ona stosowana do skał, piasku lub żwiru z pierwszego wydo
bycia oraz do produktów przetworzonych. Dotyczy ona 
kruszywa wydobywanego w Zjednoczonym Królestwie 
i kruszywa przywożonego do pierwszego użycia lub sprzedaży 
w Zjednoczonym Królestwie. Nie ma ona zastosowania do 
kruszywa eksportowanego. Ponadto opłata za wydobycie 
kruszywa nie ma zastosowania do pewnych skał, piasku i żwiru, 
gdy są one uzyskany na drodze pewnych konkretnych proce
sów, jeżeli mają one określone właściwości geologiczne lub gdy 
zostały już obłożone podatkiem. 

3. OCENA ŚRODKA 

3.1. Istnienie pomocy w rozumieniu art. 107 ust. 1 TFUE 

Komisja zbadała, czy opłata za wydobycie kruszywa, a zwłaszcza 
związane z nią zwolnienia, wykluczenia i ulgi podatkowe 
stanowią pomoc państwa w rozumieniu art. 107 ust. 1 TFUE. 
Na mocy tego artykułu środek stanowi pomoc państwa w rozu
mieniu art. 107 ust. 1 TFUE, jeżeli spełnia cztery warunki. Po 
pierwsze, jeśli przynosi korzyść gospodarczą beneficjentom. Po 
drugie, jeśli faworyzuje pewne przedsiębiorstwa lub pewien 
rodzaj działalności gospodarczej (selektywność). Po trzecie, 
jeśli jest przyznany przez państwo lub przy użyciu zasobów 
państwowych. Oraz po czwarte, jeśli może mieć wpływ na 
wymianę handlową między państwami członkowskimi 
i zakłócać konkurencję na rynku wewnętrznym. 

O ile nie ma żadnych wątpliwości co do tego, że środek jest 
finansowany z zasobów państwowych i może wpłynąć na 
wymianę handlową między państwami członkowskimi oraz 
zakłócać konkurencję na rynku wewnętrznym, to kwestia, czy 
dany środek przynosi selektywną korzyść beneficjentom, 
wymaga szczegółowego zbadania. Będzie to zależeć od tego, 
czy zwolnienia, wykluczenia i ulgi podatkowe są uzasadnione 
charakterem i logiką opłaty za wydobycie kruszywa. 

Na podstawie informacji przedstawionych przez Zjednoczone 
Królestwo w latach 2001-2002, informacji przekazanych 
przez skarżącego, w tym informacji uzyskanych w toku postę
powania przed Trybunałem, a także w oparciu o ustalenia Sądu 
oraz dodatkowe wyjaśnienia przekazane przez Zjednoczone 
Królestwo po stwierdzeniu nieważności decyzji, Komisja doszła 
do wniosku, iż zasada normalnego opodatkowania polega na 
opodatkowaniu skały, żwiru i piasku, które są wydobywane 
w celu użycia ich jako kruszywo i które są wykorzystywane 
do celów handlowych w Zjednoczonym Królestwie po dniu 
1 kwietnia 2002 r. Opłata za wydobycie kruszywa jest zapro
jektowana w ten sposób, aby jego cena lepiej odzwierciedlała 
wpływ na środowisko i aby w ten sposób doprowadzić do 
wydajniejszego wydobywania i wykorzystywania kruszywa. Jej 
celem jest również odejście od popytu na kruszywo wydoby
wane do wykorzystania jako kruszywo na korzyść kruszyw 
alternatywnych, takich jak kruszywo z recyklingu i kruszywo 
będące produktem ubocznym lub odpadem z niektórych 
procesów ekstrakcji lub procesów przemysłowych. 

Na tej podstawie Komisja doszła do wniosku, że zwolnienia, 
wykluczenia i ulgi podatkowe ustanowione w sekcjach 17 ust. 
2 lit. b)-d), ust. 3 lit. b)-d) i da), ust. 4 lit. d) i e), ust. 4 lit. a) (w 
zakresie w jakim materiały wyłączone składają się w całości 
z węgla, węgla brunatnego, łupka ilastego, łupka, którego 
używa się do innych celów niż jako kruszywo), ust. 4 lit. c) 
(w przypadku, gdy składa się w całości z odpadów), ust. 4 lit. f) 
(z wyjątkiem gliny), sekcji 18 ust. 2 lit. a), ust. 2 lit. b) (w 
zakresie, w jakim odnosi się ona do materiałów, które nie są 
stosowane jako kruszec), ust. 2 lit. c), 30 ust. 1 lit. a), 30 ust. 1 
lit. b) (w zakresie, w jakim odnosi się do procesów wyłączonych 
w rozumieniu sekcji 18 ust. 2 lit. a) i c)), sekcji 30 ust. 1 lit. b) 
(w zakresie, w jakim odnosi się do procesu wyłączonego w rozu
mieniu sekcji 18 ust. 2 lit. b), w której mowa o materiałach, 
które nie są stosowane jako kruszec) oraz ust. 1 lit. c) Finance 
Act z 2001 r., zmienionego przez Finance Act z 2002 r. 
i Finance Act z 2007 r. są zgodne z zasadami opodatkowania 
i logiką opłaty za wydobycie kruszywa. W związku z powy 
ższym, nie zapewniają one selektywnej korzyści dla produ
centów przedmiotowych zwolnionych materiałów i nie 
stanowią pomocy państwa w rozumieniu art. 107 ust. 1 TFUE. 

Na podstawie informacji, które Komisja do tej pory otrzymała, 
nie jest ona w stanie stwierdzić ponad wszelką wątpliwość, że 
zwolnienia, wykluczenia i ulgi podatkowe przewidziane w sekcji 
17 ust. 3 lit. e), f) ppkt (i) oraz (ii), ust. 4 lit. a) (w zakresie 
w jakim materiały wyłączone składają się w całości z węgla, 
węgla brunatnego, łupka ilastego, łupka, którego używa się do 
innych celów niż jako kruszywo lub składają się głównie 
z węgla, węgla brunatnego, łupka ilastego i łupka), ust. 4 lit.
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c) ppkt (i) oraz (ii) (w przypadku, gdy składa się głównie z odpa
dów), ust. 4 lit. f) (o ile dotyczy gliny) i sekcji 18 ust. 2 lit. b) (w 
zakresie, w jakim odnosi się ona do materiałów, które nie są 
stosowane jako kruszec) oraz sekcji 30 ust. 1 lit. b) (w zakresie, 
w jakim odnosi się do procesów wyłączonych w rozumieniu 
art. 18 ust. 2 lit. a) i c)) Finance Act z 2001 r., zmienionego 
przez Finance Act 2002 r. i Finance Act 2007 są zgodne z zasa
dami opodatkowania i logiką opłaty za wydobycie kruszywa. 
W związku z tym na obecnym etapie Komisja nie może wyklu
czyć, że wspomniane wyłączenia, zwolnienia i ulgi podatkowe 
przynoszą selektywne korzyści producentom przedmiotowych 
zwolnionych kruszyw, polegające na zwalnianiu ich z opłaty, 
którą normalnie musieliby uiścić. 

3.2. Zgodność środka pomocy z prawem 

Mimo że Zjednoczone Królestwo zgłosiło opłatę za wydobycie 
kruszywa przed wprowadzeniem jej w życie, beneficjenci 
pomocy nie mogą mieć uzasadnionych oczekiwań co do zgod
ności z prawem środka pomocy, gdyż decyzję Komisji zaska
rżono w odpowiednim terminie przed Sądem ( 1 ). Ze względu na 
unieważnienie decyzji Komisji przez Sąd, począwszy od dnia jej 
przyjęcia musi ona być uznana za nieważną w odniesieniu do 
wszystkich podmiotów. Ze względu na fakt, że anulowanie 
decyzji Komisji kładzie kres - z mocą wsteczną – stosowaniu 
domniemania zgodności z prawem, wdrażanie omawianej 
pomocy należy uznać za niezgodne z prawem ( 2 ). Komisja 
odnotowuje ponadto, że tak czy inaczej opłata za wydobycie 
kruszywa weszła w życie (dnia 1 kwietnia 2002 r.) przed przy
jęciem przez Komisję decyzji o niewnoszeniu zastrzeżeń z dnia 
24 kwietnia 2002 r. 

3.3. Zgodność z zasadami wspólnego rynku 

Biorąc pod uwagę środowiskowy aspekt opłaty za wydobycie 
kruszywa, Komisja zbadała jej zgodność ze wspólnym rynkiem 
zgodnie z art. 107 ust. 3 lit. c) TFUE oraz w świetle wytycznych 
w sprawie pomocy państwa na ochronę środowiska. 

Ze względu na to, że zwolnienia, wykluczenia i ulgi podatkowe 
stanowią zwolnienia z podatku na ochronę środowiska, można 
je ewentualnie analizować w świetle pkt 47-48 wytycznych 
w sprawie pomocy na ochronę środowiska z 2001 r. dotyczą
cych pomocy przyznanej w okresie od dnia 1 kwietnia 2002 r. 
do 31 marca 2008 r. oraz pkt 158-159 wytycznych w sprawie 
pomocy na ochronę środowiska z 2008 r. dotyczących pomocy 
przyznanej od dnia 1 kwietnia 2008 r. Jako że Komisja nie 
posiada jednak informacji, które są niezbędne do oceny zgod
ności tych zwolnień ze wspomnianymi przepisami, oraz ze 
względu na fakt, że nie przedstawiono żadnych dalszych 
elementów na uzasadnienie wyłączeń, na obecnym etapie 
Komisja ma wątpliwości co do ich zgodności z rynkiem 
wewnętrznym. Zgodnie z art. 4 ust. 4 rozporządzenia (WE) 
nr 659/1999 Komisja podjęła zatem decyzję o wszczęciu 
formalnego postępowania wyjaśniającego w odniesieniu do 
sekcji 17 ust. 3 lit. e) i f) ppkt (i) oraz (ii), sekcji 17 ust. 4 
lit. a) (w zakresie w jakim materiały wyłączone składają się 
w całości z węgla, węgla brunatnego, łupka ilastego, łupka, 
którego używa się do innych celów niż jako kruszywo lub 
składają się głównie z węgla, węgla brunatnego, łupka ilastego 
i łupka), sekcji 17 ust. 4 lit. c) ppkt. (i) oraz (ii) (w przypadku, 
gdy składają się głównie z odpadów), sekcji 17 ust. 4 lit. f) (o ile 
dotyczy gliny), i sekcji 18 ust. 2 lit. b) (w zakresie, w jakim 
odnosi się ona do materiałów, które nie są stosowane jako 
kruszec) oraz art. 30 ust. 1 lit. b) (w zakresie, w jakim odnosi 
się do procesów wyłączonych w rozumieniu art. 18 ust. 2 lit. a) 
i c)), sekcji 30 ust. 1 lit. b) Finance Act z 2001 r., zmienionego 
przez Finance Act 2002 r. i Finance Act 2007, wzywa zatem 
Zjednoczone Królestwo do zgłoszenia uwag i dodatkowych 
informacji. 

Zgodnie z art. 14 rozporządzenia Rady (WE) nr 659/1999 
wszelka pomoc przyznana niezgodnie z prawem może 
podlegać odzyskaniu od beneficjenta.
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PISMO 

„The Commission wishes to inform the United Kingdom that it 
has re-examined the notification supplied by your authorities on 
the measure referred to above after the Judgment of the General 
Court of the European Union of 7 March 2012 in case T- 
210/02 RENV (British Aggregates Association v Commission). 
The reasoning followed by the General Court in its judgment of 
7 March 2012 shows that there are objective reasons for the 
Commission to have doubts as to whether certain tax 
exemptions are in line with the logic and nature of the 
aggregates levy. The reasoning followed by the General Court 
also shows that those doubts exist for certain exemptions but 
not for all of them and do not put into question the aggregates 
levy in its entirety. 

On this basis and after re-examination of the notification, the 
Commission has decided to: 

— raise no objections to the tax exemptions, tax exclusions 
and tax reliefs established in Sections 17(2)(b), 17(2)(c), 
17(2)(d), 17(3)(b), 17(3)(c), 17(3)(d) and 17(3)(da), 
17(4)(d)) and 17(4)(e), Section 17(4)(a) (in so far as the 
exempted material consist wholly of coal, lignite, shale, 
slate that is used for other purposes than as aggregate), 
Section 17(4)(c) (when it consists wholly of the spoil), 
Section 17(4)(f) (except for clay), Section 18(2)(a), Section 
18(2)(b) (in so far as it relates to materials that are not used 
as aggregates), Section 18(2)(c), Section 30(1)(a), Section 
30(1)(b) (in so far as it relates to exempt processes within 
the meaning of Section 18(2) (a) and (c)), Section 30(1)(b) 
(in so far as it relates to an exempt process within the 
meaning of Section 18(2) (b) that provides for materials 
that are not used as aggregates) and Section 30(1)(c) of 
the Finance Act 2001, as amended by Finance Act 2002 
and Finance Act 2007, on the ground that they do not 
constitute State aid within the meaning of Article 107 (1) 
of the Treaty on the Functioning of the European Union; 

— initiate the procedure laid down in Article 108(2) of the 
Treaty in respect of the tax exemptions, tax exclusions 
and tax reliefs established in Sections 17(3)(e), 17(3)(f)(i) 
and (ii), Section 17(4)(a) (in so far as the exempted 
material consist wholly of coal, lignite, shale, slate that is 
used as aggregate or consist mainly of coal, lignite, shale 
and slate), Section 17(4)(c)(i) and (ii) (when it consists 
mainly of the spoil), 17(4)(f) (as far as clay is concerned), 
18(2)(b) (in so far as it relates to an exempt process that 
provides for materials that are used as aggregates) and 
30(1)(b) (in so far as it relates to an exempt process 
within the meaning of Section 18(2)(b) that provides for 
materials that are used as aggregates) of the Finance Act 
2001, as amended by Finance Act 2002 and Finance Act 
2007. 

1. PROCEDURE 

(1) By letter dated 20 December 2001 (registered on 
28 December 2001), the United Kingdom authorities 
("UK authorities") notified to the Commission an aid 
scheme with the title "phased introduction of the aggregates 
levy in Northern Ireland". In their notification, the UK auth
orities informed the Commission that they intended to 
introduce a levy on aggregates with effect from 1 April 
2002. This levy was to be introduced by the Finance Act 
2001, Part 2, Sections 16 to 49 and schedules 4 to 10. 
The aid scheme itself (phased introduction of the 

aggregates levy in Northern Ireland) was described as 
consisting of the introduction of the levy in several 
stages in Northern Ireland so as to preserve the inter
national competitiveness of companies in Northern 
Ireland that manufacture processed products such as 
concrete and asphalt from aggregates. This staged intro
duction of the levy for Northern Ireland was to be 
introduced by the Finance Act 2002. 

(2) In addition to the notification, the Commission received 
on 27 September 2001 a complaint from two companies 
engaged in the extraction and processing of aggregates 
and, on 15 April 2002, an additional complaint, 
submitted by the British Aggregates Association. The 
complainants considered that the Finance Act 2001 
entailed State aid for the products and processes 
exempted from the aggregates levy (the "AGL") and 
considered that the derogations relating to Northern 
Ireland were aid incompatible with the internal market. 

(3) After the submission of additional information on 
21 February 2002, the Commission adopted, on 
24 April 2002, a no objections decision with respect 
to the AGL ( 1 ). It considered that the different exemptions 
foreseen in the Finance Act 2001 were justified by the 
logic of the tax and that the Finance Act 2001 did not 
entail any State aid. The Commission further considered 
that the staged introduction of the AGL in Northern 
Ireland constituted aid that was compatible with the 
internal market. 

(4) On 12 July 2002, the British Aggregates Association 
brought an action for annulment of the above 
mentioned Commission decision, registered as Case T- 
210/02. On 13 September 2006, the General Court 
dismissed the action in its entirety. On 27 November 
2006, the British Aggregates Association appealed the 
judgment of the General Court. By judgment of 
22 December 2008 in Case C-487/06 P, the Court of 
Justice set aside the appealed judgment and referred the 
case back to the General Court. 

(5) On 7 March 2012, in its judgment in Case T-210/02 
RENV, the General Court annulled the Commission 
decision mentioned in recital 3 above.. The General 
Court found that the Commission failed to demonstrate 
that the tax differentiation associated with the exemption 
is justified on the basis of the normal taxation principle 
underpinning the AGL or on the basis of the environ
mental objective of the AGL. The General Court found in 
particular that the Commission had failed to take account 
of the normal taxation principle in determining the 
selective nature of any advantage generated by the 
AGL. In this connection, the General Court pointed to 
the inconsistencies in terminology used by the 
Commission in its decision, namely as regards the 
terms "virgin", "primary" and "secondary" aggregates, 
which did not correspond to the terms used in the 
Finance Act 2001 as amended. Also, the Commission 
had failed to explain in its decision why certain exempt 
materials (used as aggregates, like clay aggregates) were 
not in the same legal and factual situation as taxed 
material.
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(6) Following the annulment of the Commission decision 
finding that the Finance Act 2001 did not entail State 
aid, the Commission registered the file under a NN 
reference, since the AGL has been in force since 
1 April 2002. The Commission must now re-assess 
whether the exemptions, exclusions and tax reliefs 
foreseen in the 2001 Finance Act, as amended by the 
Finance Act 2002 and Finance Act 2007, constitute State 
aid. The issue of the compatibility of the staged intro
duction of the AGL in Northern Ireland is being 
examined in the context of another procedure (see 
SA.18859 (2011/C) – United Kingdom – Relief from 
Aggregates Levy in Northern Ireland). 

(7) In addition to the observations and submissions made 
during the Court proceedings, the complainant trans
mitted further comments and information to the 
Commission on 13 June 2012 and 26 October 2012. 
Those comments were transmitted to the UK on 15 May 
2013. On 27 September 2012 and 27 May 2013, the 
UK authorities provided further information on the AGL. 

2. DETAILED DESCRIPTION OF THE MEASURE 

2.1. Notion of aggregates 

(8) Aggregates are used in the construction sector. They can 
generally ( 1 ) be described as corresponding to granular or 
particulate material which because of its physical and 
chemically inert properties is suitable for use on its 
own or with the addition of cement, lime or bitumous 
material in construction as concrete ( 2 ), roadstone, 
asphalt or drainage courses ( 3 ), or for use as construction 
fill ( 4 ). Aggregate may be natural, manufactured or 
recycled ( 5 ). 

(9) Natural aggregates are aggregates that occur naturally and 
that can be used without industrial processing. These are 

sand, gravel and crushed rock ( 6 ) and are extracted from 
quarries and gravel pits or from sea dredging. 

(10) Recycled aggregates derive from reprocessing materials 
previously used in construction, including construction 
and demolition residues ( 7 ). 

(11) Manufactured aggregates are generally lightweight and 
high density aggregates manufactured for specialist 
purposes. They are produced after application of an 
industrial process (usually a thermal process). Examples 
are: blastfurnace slag aggregate, expanded clay aggregate, 
expanded perlite aggregate, expanded polystyrene bead 
aggregate ( 8 ). 

(12) Other terms commonly used in the industry are virgin 
aggregates, primary and secondary aggregates. The 
meaning of those terms is not uniform. Virgin aggregates 
usually designate aggregates freshly extracted that have 
not been previously used by opposition to recycled 
aggregates. Natural aggregates are also often referred to 
as primary aggregates ( 9 ). This concept is often used by 
opposition to the concept of secondary aggregates used 
to designate aggregates derived from a range of industrial 
and mineral wastes such as power station ash, blast 
furnace slag, glass, china clay waste, slate waste and 
colliery spoil ( 10 ). However, primary versus secondary 
aggregates are also sometimes used to designate the 
different grades/qualities of aggregates extracted in a 
quarry. In that sense, primary aggregates correspond to 
the premium quality aggregate while secondary 
aggregates correspond to lower quality grades and low- 
specification material ( 11 ). In addition, mineral waste 
(china clay waste, slate waste, colliery spoil ( 12 )) is
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( 1 ) Wikipedia: https://en.wikipedia.org/wiki/Construction_aggregate 
(29.05.2013); FAOterm: http://termportal.fao.org/faoterm/search/ 
pages/termUrl.do?id=204 (29.05.2013), European Standard BSEN 
12620:2002; Dictionary of Building, James H. Maclean and John 
S. Scott, Penguin Books, fourth edition; Oxford Dictionary of 
Construction, Surveying & Civil Engineering, Christopher Gorse, 
David Johnston and Martin Pritchard, Oxford University Press 
2012; Glossary of Building and Civil Engineering Terms, British 
Standard Institution, Blackwell Scientific Publications, 1993, 100- 
4403; http://www.uepg.eu/what-are-aggregates. See also Case T- 
210/02 RENV of 7 March 2012, Britisch Aggregates Association v 
Commission, not yet published, paragraph 1. 

( 2 ) Concrete is a mixture of aggregates, cement and water. The purpose 
of the aggregates within this mixture is to provide a rigid skeletal 
structure and to reduce the space occupied by the cement paste. 

( 3 ) Aggregates are widely used in drainage application due to their high 
hydraulic conductivity value. 

( 4 ) Aggregates are used as base material under foundations, roads, and 
railroads. In that case, they help filling voids and protecting pipes 
(pipes laid to convey treated water, or as conduits for cables, need to 
be protected from sharp objects in the ground and are therefore laid 
on, and surrounded by fine aggregate before trenches are backfilled). 
Aggregates also help providing hard surfaces (they prevent differ
ential settling under the road or building or railway - Unpaved roads 
and parking areas are covered in a surface layer of aggregate to 
provide a more solid surface for vehicles, from cycles to lorries. 
This prevents the vehicles from sinking into the soil, particularly 
during wet weather. Wikipedia: https://en.wikipedia.org/wiki/ 
Construction_aggregate (29.05.2013); http://sustainableaggregates. 
com/overview/uses.htm (29.05.2013). 

( 5 ) European Standard BSEN 12620:2002. 

( 6 ) UEPG, http://www.uepg.eu/what-are-aggregates, visited on 
28.03.2013. See also, http://www.bgs.ac.uk/planning4minerals/ 
assets/downloads/86210_P4M_A_Guide_On_Aggregates.pdf p. 6. 

( 7 ) http://www.bgs.ac.uk/planning4minerals/Resources_1.htm 
(29.05.2013); http://sustainableaggregates.com/sourcesofaggregates/ 
recycled/rib_introduction.htm (29.05.2013); http://www.uepg.eu/ 
what-are-aggregates (29.05.2013). 

( 8 ) Glossary of Building and Civil Engineering Terms, British Standard 
Institution, Blackwell Scientific Publications, 1993, 630- 3. 

( 9 ) http://www.bgs.ac.uk/mineralsuk/mines/aggregates.html; 
http://www.bgs.ac.uk/planning4minerals/assets/downloads/86210_ 
P4M_A_Guide_On_Aggregates.pdf 
http://www.bgs.ac.uk/planning4minerals/Resources_1.htm; 
http://aggregain.wrap.org.uk/terminology/primary.html 

( 10 ) http://www.bgs.ac.uk/planning4minerals/assets/downloads/86210_ 
P4M_A_Guide_On_Aggregates.pdf; http://www.uepg.eu/what-are- 
aggregates; 
http://www.bgs.ac.uk/planning4minerals/Resources_1.htm; 
http://aggregain.wrap.org.uk/terminology/secondary.html; MPG6 - 
Guidelines for Aggregates Provision in England 1994, para. 6-119 
(1). 

( 11 ) See Aggregates Levy – Consultation on waste aggregate released on 
9th December 2002. 

( 12 ) Colliery spoil is the solid residual material resulting from the 
mining of coal. It is likely to contain varying proportions of sand
stone, shale, mudstone and coal fragments. The properties of 
colliery spoil can vary considerably both within a tip and from 
tip to tip. These solid wastes are also known as minestone. Burnt 
colliery spoil is the residue following ignition of coal mine spoil 
heaps which results in partial to complete combustion of coal 
particles in the spoil, leaving calcinated rock. Burnt colliery spoil 
has broader applications as an aggregate than unburnt colliery spoil, 
since all the combustible material has been removed (http:// 
aggregain.wrap.org.uk/terminology/burnt_colliery.html).
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sometimes also included in the category of natural 
aggregates while aggregates derived from industrial 
processes are then placed in the category of manu
factured aggregates ( 1 ). 

(13) Materials that are suitable for use as aggregates can also 
be used to manufacture other products. In that sense, the 
industry distinguishes between aggregate uses of sand, 
gravel and crushed rock materials and non-aggregate 
uses ( 2 ) of sand, gravel and crushed rock materials. 
Non-aggregate uses of rock, sand and gravel are, for 
instance, the production of cement, glass, and other 
industrial ( 3 ) or agricultural uses ( 4 ). 

2.2. Background to the AGL and objective 

(14) Aggregate is a constrained natural resource, in terms of 
the areas in the country where it can be acceptably 
extracted ( 5 ). The quarrying of aggregate takes up land 
in the medium- to long-term and causes environmental 
damage and pollution. 

(15) Towards the end of the 1990's, the UK authorities 
undertook several actions aimed at tackling a series of 
environmental concerns (energy efficiency, climate 
change, improving air quality, integrated transport 
strategy, sustainable waste management, limitation of 
the impact of land use and water pollution). 

(16) In July 1997, they announced that research would be 
carried out to assess the environmental costs attached 
to the extraction of aggregates and to what extent 
these are not captured in the price, or covered by regu
lations ( 6 ). 

(17) In April 1998, initial research suggested that there are 
significant environmental costs associated with aggregates 
extraction and transportation which were not covered by 
regulation (transport, noise, dust, blasting, impact on 

water, visual intrusion, impact upon wildlife, amenity) ( 7 ). 
In mid-1998, a public consultation was held on the prac
ticalities of an aggregates tax while, in parallel, further 
research into the external costs and benefits of aggregates 
extraction was conducted. In March 1999, this research 
confirmed that there are significant environmental costs 
linked to the extraction of aggregates that were neither 
covered by regulation nor integrated in the price of 
aggregates. Such costs included noise, vibration, dust, 
visual intrusion, loss of amenity and damage to biodi
versity. The results of the studies established a case, in 
principle, for a tax on the extraction of aggregates ( 8 ) and 
draft legislation for a tax on hard rock, sand and gravel 
used as aggregate was published. 

(18) Before making a final decision on the introduction of a 
tax, the UK authorities attempted to pursue, with the 
industry, an enhanced package of environmental 
improvements ( 9 ). In March 2000, however, they 
announced that the industry had failed to come 
forward with an acceptable improved package and that 
the AGL would be introduced in April 2002 ( 10 ). 

(19) The AGL was introduced with the aim of encouraging 
the more efficient use of aggregates in the construction 
industry by: 

— Internalising in the price of aggregates some of the 
environmental costs of the extraction of aggregates, 
such as noise, dust, visual intrusion and biodiversity 
loss. In that sense, the AGL should encourage efficient 
extraction of aggregates and encourage economy of 
use and less waste at the construction site. 

— Encouraging a shift in demand away from virgin/ 
primary aggregates towards alternatives like: 

— recycled aggregates 

— wastes and by-products from other processes, 
including the extraction of other minerals (clay 
and coal extraction wastes, glass and tyres 
wastes) ( 11 ). 

(20) In this connection, the UK authorities have explained that 
aggregates are a relatively low value product, especially 
compared with the total costs of building projects for 
which aggregates are an input. Aggregates can be 
extracted from the ground relatively easily. Therefore 
without additional price signals, such as the one given 
by the AGL, there is no particular incentive to use 
aggregates efficiently.
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( 1 ) http://www.bgs.ac.uk/planning4minerals/Resources_1.htm 
(29.05.2013); Glossary of Building and Civil Engineering Terms, 
British Standard Institution, Blackwell Scientific Publications, 1993, 
630- 3 (manufactured aggregates). 

( 2 ) http://sustainableaggregates.com/overview/uses.htm (29.05.2013); 
HM Customs & Excises – Consultation on a Potential Aggregates 
Tax – Summary of Replies, April 1999, para. 18. 

( 3 ) For instance, sand, usually silica sand, is used to make moulds in a 
foundry. Another example is limestone, or calcium carbonate. 
Ground to a fine powder it is used as a whitening agent or filler 
in paper, adhesives, paint, plastics, PVC, toothpaste, medical tablets 
and cleaning products. It is also used to provide additional calcium 
in vitamin and mineral supplements, flour and animal feed. Silica 
sand is also the principal filtration medium used by the water 
industry to extract solids from waste water. 

( 4 ) Lime is taken up by plants (either crops or grass) and trees but is 
also naturally lost from soils through leaching by rainwater and the 
use of fertilisers. This can result in an increase in acidity, loss of 
fertility in the soil and sometimes an adverse effect on soil structure. 
To redress the balance, 'agricultural lime' is applied to fields to 
maintain the necessary growing conditions for crops or grassland. 
Lime can be simply ground limestone or dolomite (which also 
contains magnesium) or burnt limestone, (or burnt dolomite) 
where the rock is heated in a kiln. 

( 5 ) MPG6 - Guidelines for Aggregates Provision in England 1994, para. 
6-123 (23). 

( 6 ) Financial Statement and Budget Report 1997 – Chapter 2: The 
Budget Measures – Protecting the environment and health, para. 
2.22. 

( 7 ) The Environmental Costs and benefits of the supply of aggregates, 
phase 1 – published by DETR, April 1998. 

( 8 ) The Environmental Costs and benefits of the supply of aggregates, 
phase 2 – published by DETR, July 1999. 

( 9 ) Pre-Budget Report – November 1998 – Chapter 5: Fairness – 
Protecting the environment, para. 5.63. 

( 10 ) Budget 2000 – Prudent for a Purpose: Working for a Stronger and 
Fairer Britain – Chapter 6: Protecting the environment – Regen
erating our cities/protecting our countryside – Waste; Aggregates, 
para. 6.90. 

( 11 ) Budget announcement March 2000 – Prudent for a Purpose: 
Working for a Stronger and Fairer Britain – Chapter 6: Protecting 
the environment – Regenerating our cities/protecting our 
countryside – Waste; Aggregates, para. 6.91; Pre-Budget Report – 
November 2001 – Chapter 7: Protecting the environment – 
Protecting Britain's countryside – Aggregates quarrying – The 
aggregates levy, para. 7.71; Budget announcement March 2001 – 
Chapter 6: Protecting the environment, para. 6.91.

http://www.bgs.ac.uk/planning4minerals/Resources_1.htm
http://sustainableaggregates.com/overview/uses.htm


(21) Also, without additional price signals, recycling of 
aggregates would not be economically viable. The UK 
authorities consider that incentivising the use of 
recycled aggregates, while not without its own environ
mental costs such as use of energy and creation of noise, 
is an important aspect of reducing the environmental 
costs associated with the extraction of materials from 
the ground (such as long-term biodiversity impacts). 
Indeed, the use of recycled materials does not require 
the disturbance of new land or the sea-bed. 

(22) Further to encouraging the use of recycled aggregates as 
an alternative to newly-quarried material, the AGL’s 
structure also seeks to reduce the extraction of sand, 
gravel and rock specifically for use as aggregates, by 
incentivising the use of other materials that would 
otherwise be discarded. By-products, spoil and waste of 
other extraction processes or of industrial processes are 
usually considered to be of lower quality and specifi
cation than materials specifically extracted and exploited 
for use as aggregates. They may have slightly different 
uses and applications. For example, due to their lower 
density or uneven size they may not be safe to use in the 
construction of certain road surfaces or in other situ
ations where the aggregates need to withstand high 
pressure and wear and tear. However, by-products, 
waste and spoil can still present a viable alternative to 
the highest quality aggregates in many situations. The by- 
products, waste and spoil from processes specified in the 
Finance Act 2001 would be discarded without the 
existence of the AGL. As they are however a necessary 
by-product of a number of processes which deliver 
important materials for the construction industry (such 
as roof tiles from slate) or other industries (such as 
feldspar for the glass making industry), the UK authorities 
find it environmentally more efficient to find a use as 
aggregates for these materials, instead of depositing them 
as waste. This avoids additional environmental costs by 
using already quarried product that would otherwise be 
left as waste, as opposed to the (additional) extraction of 
virgin aggregates with unnecessary additional environ
mental costs (disturbance of new land). In addition, this 
assists in the rehabilitation of land already defaced by 
large waste and spoil tips. The UK authorities have 
added that the application of the AGL to such 
materials could have the undesired effect of discouraging 
what little use of those materials already exists, thus 
increasing rather than reducing tipping. 

(23) The UK authorities have provided estimates about the 
available amount of alternatives in 2001: slate waste 
(370 Mt in 2001 + additional 6Mt annually, of which 
275 000 t are used as aggregates), china clay waste 
(450 Mt + additional 20-24 Mt annually, of which 
1.5 Mt used as aggregates), colliery spoil (tips: 10 - 
20 Mt + annually 8.8 Mt annually, of which around 2.2 
are used as aggregates), power station ash (tips: 10-20 Mt 
+ annually 8,8 Mt of which around 2.2 Mt are already 
used as aggregates), blast furnace slag (around 3.65 Mt in 
England and Wales, 2-/3 of it is used as aggregates), basic 
oxygen furnace steel slag (2.5 Mt annually in England and 
Wales, all used, mainly as roadstone), electric arc furnace 
steel slag (0.2 Mt in England and Wales, all of it is used 
as aggregates), municipal incinerator ash (of which 
approx. 0.08 Mt used in road surfacing and concrete 

production), waste glass (minimal amount used as 
aggregates at present), tyre rubber crumb (of which 
approx. 0.05 Mt are used annually as aggregates). 

(24) Initial projections suggested that the AGL would reduce 
demand for virgin aggregates by an average of 20 Mt/ 
annum. 

(25) The UK authorities have indicated that given the aim of 
inducing a more efficient extraction and a more efficient 
use of virgin aggregates, "the levy falls on those who 
undertake quarrying for the purposes of commercially exploiting 
aggregate" ( 1 ). In this connection, the UK authorities have 
explained that while quarrying of high-specification 
materials to be used as aggregates also produces 
materials of lesser quality and hence price, it is not in 
practice possible to relieve these materials in a similar 
manner as by-products of industrial processes or other 
extraction activities. First the proportion of high quality 
and low quality aggregates will vary from quarry to 
quarry because of geological factors but is not an 
immutable figure for any given quarry as more efficient 
practices can help reducing the proportion of low quality 
aggregates. In addition, the term low quality aggregate is, 
to some extent, a subjective term. What one quarry 
operator would consider as low quality could be part 
of another's primary product range. Exempting low 
quality aggregates could thus lead to unequal treatment 
of operators and lead to tax avoidance or evasion. 
Extensive public consultation with the industry on this 
issue around the time of the introduction of the AGL did 
not yield a workable definition of how to distinguish 
between high quality materials which should be taxed 
and lower quality by-products of the process of 
extracting high value aggregates. The UK authorities 
further note that taxing low quality aggregates also 
reflects the desire to address the environmental costs of 
aggregate extraction, regardless of whether the extracted 
product is ultimately deemed to be of high or low 
quality. 

(26) Finally, the UK authorities note that the AGL is not 
conceived as a general tax on mineral extraction but as 
a tax on the extraction of rock, sand and gravel used as 
aggregates and subject to commercial exploitation in the 
UK. The UK authorities have explained that while the 
extraction of other materials may have similar environ
mental impacts, not all have suitable options for 
lessening the intensity of extraction through the use of 
alternative materials such as recycled materials and spoil. 
In addition, aggregates’ extraction was the largest UK 
mineral extraction activity (in 2002, it accounted for 
around 70%, by tonnage, of all mineral extraction) and 
therefore constituted the main source of environmental 
damage arising from mineral extraction across the UK as 
a whole. The scope of the tax was defined in order to 
achieve the greatest environmental benefit in the form of 
a reduction in the extraction of aggregates and in terms 
of the preservation of strategic resources, while at the 
same time not imposing a dead-weight tax burden on 
materials for which an alternative does not exist.
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( 1 ) Letter dated 19.02.2002, registered on 21.02.02 under A/31371, 
para. 4.10.



2.3. Finance Act 2001, entry into force, amendments 
and duration 

(27) The primary legislation governing the AGL is set out in 
the Finance Act 2001, Sections 16 to 49 and Schedules 4 
to 10. The Finance Act 2001 was adopted on 11 May 
2001. The AGL came into effect on 1 April 2002 and is 
still applicable. The law does not limit the application in 
time of the AGL. 

(28) The original provisions were amended by the Finance Act 
2002. The amendments lay down exemptions for spoils 
resulting from the extraction of certain minerals, 
including slate, shale, ball clay and china clay. In 
addition, the Finance Act 2002 provides for a phased 
introduction of the AGL in Northern Ireland. The 
amendments are deemed to have come into force on 
1 April 2002. 

(29) The scope of the AGL was further modified by the 
Finance Act 2007, Section 22 (laying down an 
exemption for aggregates removed from railways). It 
entered into force on 1 July 2007. Any reference to 
the Finance Act 2001 in this decision will refer to the 
Finance Act 2001 as amended by the Finance Act 2002 
and by the Finance Act 2007. 

2.4. Structure of the AGL and events triggering the 
tax 

(30) Section 16(1) of the Finance Act 2001 states that "a levy, 
to be known as aggregates levy, shall be charged in accordance 
with this Part on aggregate subjected to commercial exploi
tation". 

(31) According to Section 17(1) “aggregate” "means (subject to 
section 18 below) any rock, gravel or sand, together with 
whatever substances are for the time being incorporated in 
the rock, gravel or sand or naturally occur mixed with it". 

Section 18(1) provides that: "In this Part references to 
aggregate: (a) include references to the spoil, waste, off-cuts 
and other by-products resulting from the application of any 
exempt process to any aggregate (b) but do not include 
references to anything else resulting from the application of 
any such process to any aggregate". 

(32) According to Section 18(2) exempt processes are: 

(a) the cutting of any rock to produce stone with one or more 
flat surfaces; 

(b) any process by which a relevant substance is extracted or 
otherwise separated (whether as part of the process of 
winning it from any land or otherwise) from any 
aggregate; 

(c) any process for the production of lime or cement from 
limestone or from limestone and anything else. 

(33) Section 18(3) lists the relevant substances as being (a) 
anhydrite; (b) ball clay; (c) barytes; (e) china clay; (f) 
feldspar; (g) fireclay; (i) fluorspar; (j) fuller's earth; (k) 
gems and semi-precious stones; (l) gypsum; (m) any 
metal or the ore of any metal; (n) muscovite; (o) 
perlite; (p) potash; (q) pumice; (r) rock phosphates; (s) 
sodium chloride; (t) talc; (u) vermiculite. Subsections 
(3)(d) and (h) of section 18 were omitted retroactively 
as of 1 April 2002 by changes introduced by the Finance 
Act 2002. 

(34) Section 16(2) of the Finance Act 2001 read in 
conjunction with Section 19(1) and Section 19(2) 
determines that the AGL is triggered by any of the 
following four types of commercial exploitation within 
the UK that would occur first: 

a) it is removed from its originating site, or any site 
registered under the name of a person who is the 
operator of the originating site ( 1 ), or any other site 
to which the quantity of aggregate had been removed 
for the purpose of having an exempt process applied 
to it on that site but at which no such process has 
been applied to it. 

b) it becomes subject to an agreement to supply it to any 
person ( 2 ); 

c) it is used for construction purposes; or 

d) it is mixed, otherwise than in permitted circum
stances ( 3 ), with any material or substance other 
than water. 

(35) For the purpose of the AGL, the Finance Act 2001 distin
guishes essentially between three types of originating 
sites: 

a) the port or other landing site at which aggregate won 
from the UK seabed is first landed (Section 20 (1) (a)). 

b) the site where an exempt process took place (Section 
20 (1) (b)). This relates to situations where an exempt 
process has been applied, the exempt substance has 
been extracted and some aggregate is left over and 
exploited. The site where the extraction of the 
exempt substance took place becomes the originating 
site of the aggregate. 

c) the site where the aggregate is obtained from the 
ground (Section 20 (1) (d)). 

(36) As a result of the concept of commercial exploitation, the 
AGL applies to both aggregates extracted in the UK and 
imported aggregates. Imported aggregates will be 
subjected to the AGL not when they are landed in the 
UK ( 4 ) but when they are the subject matter of an 
agreement (and the aggregate is already located in the 
UK) or are used for constructions purposes (in the UK) 
or are mixed (in the UK) with any material or substance 
other than water, unless in permitted circumstances ( 5 ).
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( 1 ) This provision is meant to cover the case where the aggregate is 
transferred from one site to the other belonging to the same 
operator. The transfer from site to site is normally not subjected 
to the AGL, see Section 19(3)(b) of Finance Act 2001. 

( 2 ) The UK authorities indicated that aggregate is subject to an 
agreement to supply when a contract is made or when the goods 
change hands and a document is raised. Section 19(6) of Finance 
Act 2001 indicates that an aggregate will be subjected to the 
agreement at the moment it is separately identifiable. Also it 
provides that for the purpose of the levy, the transfer of 
ownership of land on which aggregates are located does not auto
matically amount to a supply of the aggregate too. 

( 3 ) Permitted circumstances are defined at subsection (7) of section 19. 
It concerns the situation where the aggregate is mixed with taxable 
aggregates that have not previously borne the AGL and all the 
mixing takes place at a site which is the originating site, a site 
registered under the same name as the originating site or a site to 
which aggregate has been removed for an exempt process to be 
applied to it but which has not been applied to it. 

( 4 ) The landing site of aggregates corresponds to an originating site only 
for aggregates extracted from the UK seabed/waters. 

( 5 ) See also Notice AGL 1: Aggregates Levy, April 2011, point 8.1.



(37) Section 19 (3) of Finance Act 2001 contains further 
details on the concept of commercial exploitation. It 
provides in letter (d) that there is no commercial exploi
tation taking place when - without its being subjected to 
any process involving its being mixed with any other 
substance or material (apart from water) - it again 
becomes part of the land at the site from which it was 
won ( 1 ). 

(38) Section 21 and 22 define who is the operator of a site 
and whether it is the operator of a site or some other 
person who is responsible for exploitation (and therefore 
liable to account for the AGL) in a given situation. 

2.5. Notion of taxable aggregate – exemptions from 
the AGL and tax credits 

(39) Section 17(2) of the Finance Act 2001 provides that an 
aggregate is not a taxable aggregate in four cases: 

a) if it is expressly exempted; 

b) if it has previously been used for construction 
purposes (whether before or after the commencement 
date); 

c) if it is, or derives from, any aggregate that has already 
been subjected to the AGL; 

d) if it is aggregate that was removed from its originating 
site before the commencement date. 

(40) An aggregate is regarded as being used for construction 
purposes when it is used as a material or support in the 
construction or improvement of any structure (including 
roads, paths, the way on which any railway is or is to be 
laid, embankments, buildings and bridges) or when it is 
mixed with anything as part of the process of producing 
mortar, concrete, tarmacadam, coated road stone or any 
similar construction material ( 2 ). 

(41) Section 17(3) specifies that the following aggregate is 
exempt from the AGL if: 

(b) it consists wholly of aggregate won by being removed 
from the ground on the site of any building or 
proposed building in the course of excavations lawfully 
carried out: (i) in connection with the modification or 
erection of the building; and (ii) exclusively for the 
purpose of laying foundations or of laying any pipe or 
cable; 

(c) it consists wholly of aggregate won (i) by being removed 
from the bed of any river, canal or watercourse (whether 
natural or artificial) or of any channel in or approach to 
any port or harbour (whether natural or artificial); and (ii) 
in the course of the carrying out of any dredging 
undertaken exclusively for the purpose of creating, 
restoring, improving or maintaining that river, canal, 
watercourse, channel or approach; 

(d) it consists wholly of aggregate won by being removed 
from the ground along the line or proposed line of any 
highway or proposed highway and in the course of 
excavations carried out: (i) for the purpose of improving 

or maintaining the highway or of constructing the 
proposed highway; and (ii) not for the purpose of 
extracting that aggregate; 

(da) it consists wholly of aggregate won by being removed 
from the ground along the line or proposed line of any 
railway, tramway or monorail or proposed railway, 
tramway or monorail and in the course of excavations 
carried out: (i) for the purpose of improving or main
taining the railway, tramway or monorail or of 
constructing the proposed railway, tramway or monorail; 
and (ii) not for the purpose of extracting that aggregate; 

(e) it consists wholly of the spoil, waste or other by-products, 
not including the overburden, resulting from the extraction 
or other separation from any quantity of aggregate of any 
china clay or ball clay; or 

(f) it consists wholly of the spoil from any process by which 
(i) coal, lignite, slate or shale or (ii) a substance listed in 
section 18(3) below, has been separated from other rock 
after being extracted or won with that other rock. 

(42) Subsection (3)(da) of section 17 was inserted by Section 
22(3) of the Finance Act 2007, operative from 1 August 
2007. 

(43) In addition, subsection (4) of section 17 exempts 
aggregates consisting wholly or mainly of any one or 
more of the following, or is part of anything so 
consisting, namely: 

(a) coal, lignite, slate or shale; 

(c) the spoil or waste from, or other by-products of (i) any 
industrial combustion process, or (ii) the smelting or 
refining of metal; 

(d) the drill-cuttings resulting from any operations carried out 
in accordance with a licence granted under the Petroleum 
Act 1998 [or the Petroleum (Production) Act (Northern 
Ireland) 1964; 

(e) anything resulting from works carried out in exercise of 
powers which are required to be exercised in accordance 
with, or are conferred by, provision made by or under 
the New Roads and Street Works Act 1991, the Roads 
(Northern Ireland) Order 1993 or the Street Works 
(Northern Ireland) Order 1995; 

(f) clay, soil or vegetable or other organic matter. 

(44) According to the Notice AGL 1, "wholly" means that 
100 % of the material in question is one of the exempt 
materials. "Mainly" means that more than 50 % of the 
material is one of the exempt materials. Artificially 
mixing aggregate with a larger amount of exempt 
material will not produce an exempt mixture but will 
mean that the AGL is due on the aggregate at the time 
of mixing. 

(45) Section 30 (1) of the Finance Act 2001 provides for 
regulations to be made establishing a person’s right to 
a credit of tax if: 

a. the aggregate that has been subject to the AGL is 
exported from the UK in the form of aggregate; 

b. an exempt process is applied to the aggregate that has 
been subject to the AGL;
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( 1 ) This latter provision relates to the situation where the aggregate is 
returned to the land where it was won and is still in the same state 
as it was won. In such situation there is no taxable supply of 
aggregates. 

( 2 ) See Notice AGL 1.



c. the aggregate that has been subject to the AGL is used 
in a prescribed industrial or agricultural process; 

d. the aggregate that has been subject to the AGL is 
disposed of in such manner not constituting its use 
for construction purposes as may be prescribed ( 1 ); or 

e. the whole or any part of a debt due to a person 
responsible for subjecting the aggregate to commercial 
exploitation is written off in his accounts as a bad 
debt. 

(46) Section 30 (1) (b) of the Finance Act 2001 provides for a 
tax relief in the case an exempt process within the 
meaning of Section 18 (2) (a), (b) and (c) of the 
Financial Act 2001 has been applied to the material 
when the material has already been subject to the AGL. 
It thus mirrors the exemptions provided for in Section 
18 (2). 

(47) The industrial and agricultural processes that can benefit 
from a tax relief under Section 30 (1) (c) are listed in the 
Schedule "Industrial and Agricultural Processes" to regu
lation 13 of the Aggregates Levy (General) Regulations 
2002. Notice AGL 2 ( 2 ) describes in more detail the type 
of processes that are concerned. They are the following: 

Industrial processes 

— Code 001: Iron, steel and non-ferrous metal manu
facture and smelting processing including foundry 
processes, investment casting, sinter plants and wire 
drawing 

— Code 002: Alloying 

— Code 003: Emission abatement for air, land and 
water 

— Code 004: Drinking water, air and oil filtration and 
purification 

— Code 005: Sewage treatment 

— Code 006: Production of energy 

— Code 007: Ceramic processes 

— Code 008: Refractory processes 

— Code 009: Manufacture of glass and glass products 

— Code 010: Manufacture of fibre glass 

— Code 011: Man-made fibres 

— Code 012: Production and processing of food and 
drink 

— Code 013: Manufacture of plastics, rubber and PVC 

— Code 014: Chemical manufacturing for example soda 
ash, sea water magnesia, alumina, silica 

— Code 015: Manufacture of precipitated calcium 
carbonate 

— Code 016: Manufacture of pharmaceuticals, bleaches, 
toiletries and detergents 

— Code 017: Aerating processes 

— Code 018: Manufacture of fillers for coating, sealants, 
adhesives, paints, grouts, mastics, putties and other 
binding or modifying media 

— Code 019: Manufacture of pigments, varnishes and 
inks 

— Code 020: Production of growing media and line 
markings for sports pitches and other leisure facilities 

— Code 021: Incineration 

— Code 022: Manufacture of desiccant 

— Code 023: Manufacture of carpet backing, underlay 
and foam 

— Code 024: Resin processes 

— Code 025: Manufacture of lubricant additives 

— Code 026: Leather tanning 

— Code 027: Paper manufacture 

— Code 028: Production of art materials 

— Code 029: Production of play sand e.g. for children’s 
sand pits 

— Code 030: Clay pigeon manufacture 

— Code 031: Abrasive processes: specialist sand 
blasting, iron free grinding (pebble mills) and 
sandpaper manufacture 

— Code 032: Use as propping agent in oil exploration 
(or production), for example, fracture sands and 
drilling fluids 

— Code 033: Flue gas desulphurisation and flue gas 
scrubbing 

— Code 034: Manufacture of mine suppressant 

— Code 035: Manufacture of fire extinguishers 

— Code 036: Manufacture of materials used for fire
proofing 

— Code 037: Acid neutralisation 

— Code 038: Manufacture of friction materials for 
example automotive parts 

Agricultural processes 

— Code 039: Manufacture of additives to soil 

— Code 040: Manufacture of animal feeds 

— Code 041: Production of animal bedding material
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( 1 ) The Aggregates Levy (General) Regulations 2002 (SI 2002/761) 
prescribe in which cases the disposal of aggregates may lead to a 
tax relief. According to regulation 13a person is entitled to a tax 
credit in respect of any AGL accounted for where the taxable 
aggregate in question is disposed of (by dumping or otherwise) in 
any of the following ways: 

i. it is returned without further processing to its originating site or any site 
which is not its originating site but is registered under the same name; 

ii. it is disposed of to landfill; 
iii. it is gravel or sand and is used for beach restoration purposes at a site 

which is not its originating site. 
( 2 ) Notice AGL2 Industrial and Agricultural Processes Relief, available 

on the website of HM Revenue & Customs.



— Code 042: Production of fertiliser 

— Code 043: Manufacture of pesticides and herbicides 

— Code 044: Production of growing media, including 
compost, for agricultural and horticultural use only 

— Code 045: Soil treatment, including mineral 
enrichment and reduction of acidity 

2.6. Rate 

(48) Originally, the AGL was levied at the rate of £1.60 per 
tonne. The rate was increased to £1.95 per tonne for 
aggregates subject to commercial exploitation on or 
after 1 April 2008. The rate currently applied is £2 per 
tonne (since 1 April 2009). 

3. ASSESSMENT OF THE MEASURE 

3.1. Existence of aid within the meaning of Article 
107 (1) of the TFEU 

(49) A measure constitutes State aid within the meaning of 
Article 107(1) TFEU if it fulfils four conditions. First, the 
measure confers an advantage to the beneficiaries. 
Second, the measure favours certain undertakings or 
economic activities (selectivity). Third, the measure is 
funded by the State or through State resources. And 
fourth, the measure has the potential to affect the trade 
between Member States and to distort competition in the 
internal market. 

(50) According to settled case-law, the definition of aid is 
more general than that of a subsidy because it includes 
not only positive benefits, such as subsidies themselves, 
but also State measures which, in various forms, mitigate 
the charges which are normally included in the budget of 
an undertaking and which thus, without being subsidies 
in the strict sense of the word, are similar in character 
and have the same effect ( 1 ). 

(51) As regards the criterion of the selectivity of the 
advantage, it is necessary to consider whether, under a 
particular statutory scheme or specific tax system, a State 
measure is such as to favour certain undertakings or the 
production of certain goods within the meaning of 
Article 107(1) TFEU in comparison with other under
takings in a comparable legal and factual situation in 
the light of the objective pursued by the scheme or tax 
system concerned ( 2 ). 

(52) However, a measure which, although conferring an 
advantage on its recipient, is justified by the nature or 
general scheme of the tax system of which it is part does 
not satisfy that condition of selectivity ( 3 ). A Member 
State can thus show that a measure results directly 
from the basic or guiding principles of its tax system. 

(53) For the purpose of assessing the selective nature of the 
advantage conferred by the measure in question, it is 
important to determine what constitutes the reference 
framework, since the existence of an advantage may be 
established only when compared with this reference 
framework ( 4 ). 

(54) As the General Court has confirmed ( 5 ), the reference 
framework on the basis of which normal taxation and 
the existence of any selective advantages are to be 
determined consists of the AGL itself since it established 
a specific tax system applicable to the aggregates sector 
in the UK. It is thus by reference to the nature and 
general scheme of the AGL that it is necessary to 
examine whether tax differentiations are justified. 

(55) The Commission has examined the Finance Act 2001 as 
amended retroactively by Finance Act 2002. As the AGL 
is an on-going scheme, the Commission has also 
examined the exemption laid down in Section 17(3) 
(da), which was introduced by the Finance Act 2007. 

3.1.1. Normal taxation under the AGL and logic of the AGL 

(56) As can be drawn from its name, the AGL is a levy on 
aggregates. Sections 16 (1) and (2) of the Finance Act 
2001 establish a levy on aggregates that are subjected to 
commercial exploitation in the UK on or after its 
commencement date. 

(57) The commencement date is 1 April 2002. What 
constitutes commercial exploitation is defined in 
Section 19. As indicated in recital 34.above, four types 
of commercial exploitation are envisaged: a) the removal 
from its originating site; b) the conclusion of an 
agreement to supply; c) the use for construction 
purposes; or d) the mixing with any material or 
substance other than water. 

(58) As to the concept of aggregates, the UK authorities have 
confirmed that the AGL is not conceived as a levy on all 
extracted minerals or even on all rock, gravel or sand, 
but only on rock, gravel and sand extracted for the 
purpose of providing bulk in construction.
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( 1 ) see Joined Cases C-328/99 and C-399/00 Italy and SIM 2 Multimedia 
v Commission [2003] ECR I-4035, paragraph 35; Case C-222/04 
Cassa di Risparmio di Firenze and Others [2006] ECR I-289, 
paragraph 131; and Joined Cases C-393/04 and C-41/05 Air 
Liquide Industries Belgium [2006] ECR I-5293, paragraph 29 and 
the case-law cited. 

( 2 ) Case C-143/99 Adria-Wien Pipeline [2001] ECR I-8365, paragraph 
41; see also Case C-172/03 Heiser [2005] ECR I-1627, paragraph 
40; Joined Cases C-182/03 and C-217/03 Belgium and Forum 187 v 
Commission [2006] ECR I-5479, paragraph 119; Case C-88/03 
Portugal v Commission [2006] ECR I-7115, paragraph 54; and 
Joined Cases C-428/06 to C-434/06 UGT-Rioja and Others [2008] 
ECR I-6747, paragraph 46; Case T-210/02 RENV, British Aggregates 
Association v Commission, paragraph 47; Case C-487/06 P, British 
Aggregates Association v Commission [2008] ECR I-10515, 
paragraph 82. 

( 3 ) Adria-Wien Pipeline, cited above in footnote 36, paragraph 42, and 
Portugal v Commission, cited in footnote 36, paragraph 52; Case 
C-487/06 P, British Aggregates Association v Commission [2008] ECR 
I-10515, paragraph 83. 

( 4 ) Portugal v Commission, cited in footnote 36, paragraph 56, and Case 
T-308/00 Salzgitter v Commission [2004] ECR II-1933, paragraph 81; 
Case T-210/02 RENV, British Aggregates Association, cited in footnote 
36, paragraph 49. 

( 5 ) Case T-210/02 RENV, British Aggregates Association, cited in footnote 
36, paragraph 51.



(59) This is further confirmed by the preparatory works of the 
AGL ( 1 ). They confirm that from the outset, the AGL was 
designed to be a tax on aggregates and not on any 
extracted mineral. This has also been recognised by the 
General Court ( 2 ). 

(60) As indicated in recital 8 above, aggregates can generally 
be described as corresponding to granular or particulate 
materials which because of their physical and chemically 
inert properties are suitable for use on their own or with 
the addition of cement, lime or bitumous material in 
construction as concrete, roadstone, asphalt or drainage 
courses, or for use as construction fill. Natural aggregates 
are sand, rock and gravel. However, as indicated in recital 
13 above, materials that are used as aggregates can also 
serve other purposes. In other terms, whether a material 
has to be considered as an aggregate or not will depend 
on its use rather than its geological composition. 

(61) In the course of drafting the AGL legislation, the UK 
authorities realized that a use-based definition of the 
scope of the tax would prove problematic, as the 
intended use for the product could change after the tax 
point had passed ( 3 ). In order to solve that difficulty, the 
UK authorities opted for another technique. Instead of 
using a precise definition of the term aggregate or 
general taxation criteria, the Finance Act 2001 starts by 
subjecting sand, gravel or rock to the tax but then 
narrows down the application and scope of the tax 
through exclusions, exemptions and tax reliefs of rock, 
sand or gravel that have been used for certain purposes 
or have been subjected to certain processes. 

(62) The objective assigned to the AGL is to ensure that the 
environmental impact of aggregates extraction (in 
particular damage to biodiversity and to visual amenity) 
is more fully reflected in prices so as to induce a more 
efficient extraction and use of aggregates. It also aims at 
encouraging a shift in demand away from virgin/primary 
aggregates towards alternative aggregates such as recycled 
aggregates and aggregates which are the by-products of 
or waste from certain extraction or industrial processes. 
The shift in demand on its turn will reduce the need for 
virgin/primary aggregates and will thus limit the damage 
to the environment associated with the extraction 
activity. 

(63) The Commission notes that throughout consultation 
documents, preparatory works and other documents 

that accompanied the adoption of the AGL, the 
terminology used is not consistent. Reference is made 
sometimes to virgin, sometimes to primary aggregates. 
The Commission notes also that these terms, in particular 
virgin and primary aggregates, are not used in the 
Finance Act 2001. It is therefore necessary to 
determine the objective assigned to the tax system of 
the AGL without referring to this terminology but by 
reference to its content. 

(64) The Commission first notes that while those terms are 
frequently used in the industry, they do not seem to have 
a uniform definition either. However, those terms seem 
to have in common that in their usual meaning they refer 
to (freshly) extracted aggregates that have not yet been 
used. 

(65) As is apparent from the documents surrounding the 
adoption of the AGL ( 4 ) and as results also from the 
explanations provided by the UK authorities ( 5 ) and 
summarized under section 2.2, the terms virgin/primary 
aggregates are used in opposition to recycled aggregates 
and alternatives such as wastes from industrial processes 
(slag, waste tyres and waste glass) but also to spoil from 
certain extraction activities (like the spoil of china clay, 
slate and coal extraction). Although technically the spoil 
from extraction activities (like the spoil of china clay and 
slate extraction) could qualify as virgin or even primary 
aggregates (if primary is understood as referring to 
natural aggregates), it has in common with wastes 
resulting from industrial processes that generally it does 
not constitute material that was specifically extracted in 
order to be used as aggregate. 

(66) Irrespective of the terminology used, it thus appears that 
the UK authorities oppose aggregates that were (freshly) 
extracted for their use as aggregates to various materials 
that were either not freshly extracted as aggregates or 
that were inevitably obtained as a result of other activities 
that were not aimed at the extraction of aggregates but 
which nonetheless could serve as alternatives to freshly 
and specifically extracted aggregates. 

(67) On the basis of the foregoing, and in particular in the 
light of the structure of the AGL resulting from the 
Sections 16(1), 16 (2), 17, 18 and 30 of the Finance 
Act 2001, as amended, and of the preparatory works, 
the Commission comes to the conclusion that the 
nature and logic of the AGL is the taxation of rock, 
gravel and sand (freshly) extracted for being used as 
aggregates, whenever they are used as such and are 
subjected to commercial exploitation within the UK on 
or after 1 April 2002.
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( 1 ) See Economic and Fiscal Strategy Report and Financial Statement 
and Budget Report 1999 – Chapter 5: Building A Fairer Society – 
Tackling tax abuse; Protecting the environment p.27 "The Government 
will shortly publish draft legislation for a tax on the extraction of hard rock, 
sand and gravel used as aggregates". See also Budget announcement 
March 2000 – Prudent for a Purpose: Working for a Stronger and 
Fairer Britain – Chapter 6: Protecting the environment – Regen
erating our cities/protecting our countryside – Waste; Aggregates, 
para. 6.91; Pre-Budget Report – November 2001 – Chapter 7: 
Protecting the environment – Protecting Britain's countryside – 
Aggregates quarrying – The aggregates levy, para. 7.71; Budget 
announcement March 2001 – Chapter 6: Protecting the 
environment, para. 6.91; showing that the UK authorities 
envisaged specifically a tax on aggregates only. 

( 2 ) Case T-210/02 RENV, British Aggregates Association, cited in footnote 
36, paragraph 66. 

( 3 ) HM Customs & Excises – Consultation on a Potential Aggregates Tax 
– Summary of Replies, April 1999, para. 13. 

( 4 ) See in particular MPG6 - Guidelines for Aggregates Provision in 
England 1994, para. 6-119 (1); Budget announcement March 
2000 – Prudent for a Purpose: Working for a Stronger and Fairer 
Britain – Chapter 6: Protecting the environment – Regenerating our 
cities/protecting our countryside – Waste; Aggregates, para. 6.91; 
Pre-Budget Report – November 2001 – Chapter 7: Protecting the 
environment – Protecting Britain's countryside – Aggregates 
quarrying – The aggregates levy, para. 7.71; Budget announcement 
March 2001 – Chapter 6: Protecting the environment, para. 6.91. 

( 5 ) Letter of 19.02.2002, registered on 21.02.2002 under reference A/ 
Letter dated 19.02.2002, registered on 21.02.02 under A/31371, 
para. 4.11; Letter of 27.09.2012, p2, reply to question 2.



(68) As regards its objective, the Commission notes that the 
AGL aims at making the extraction of aggregates more 
efficient by internalising the environmental costs of that 
activity. In addition, it aims at shifting demand towards 
alternative sources of aggregates, i.e. recycled aggregates 
and material that were not extracted for their commercial 
exploitation as aggregates but which could serve as such. 

3.1.2. Differentiations 

(69) The Finance Act 2001 starts from a very broad scope 
that is then narrowed down through exclusions and 
exemptions. In addition, the Finance Act 2001 also 
foresees a certain number of tax reliefs. The Commission 
will examine whether those exclusions, exemptions and 
tax reliefs are in line with the normal taxation principles 
guiding the AGL and whether the aggregates concerned 
by each exclusion or exemption are in a comparable 
situation with taxed materials in the light of the 
objective of the AGL. 

3.1.2.1. Exclusion of and tax relief for cut stone with 
one or more flat surfaces (Section 18(2)(a) and 
Section 30(1)(b)) 

(70) Dimension stone (cut stones with one or more flat 
surfaces) are used for instance to erect the walls of a 
house. Since such stones are not used to provide bulk, 
they are not in a comparable situation to rock used as 
aggregates. 

(71) The Commission therefore considers that this exclusion 
from the scope of the AGL is in line with the normal 
taxation principles underpinning the AGL. 

3.1.2.2. Exclusion of and tax relief for certain minerals 
(Section 18(2)(b) and Section 30(1)(b)) 

(72) The UK authorities have indicated that neither of the 
substances exempted under Section 18 ( 1 ) are quarried 
or mined for use as aggregates. 

(73) As long as those minerals are not used to provide bulk in 
the construction sector, the Commission believes that the 
exclusion of those minerals from the scope of the AGL is 
in line with its normal taxation principles. 

(74) The complainant has argued that the AGL lacks any 
environmental consistency because it exempts certain 
minerals the extraction of which has the same environ
mental impact as the extraction of aggregates. The 
Commission notes, however, that the AGL does not 
constitute a tax on mineral extraction in general but a 
tax on the extraction of aggregates subject to commercial 
exploitation in the UK. As the General Court has 
confirmed, it is the normal taxation principles under
pinning the AGL that serve as reference point to 
examine whether the exemptions provide for a selective 
advantage ( 2 ). It must therefore be concluded that in so 

far as the minerals concerned are not used as aggregates, 
their exemption/exclusion from the AGL does not lead to 
a selective advantage within the meaning of Article 107 
(1) TFEU. 

(75) However, it would seem that some of those minerals are 
sometimes also extracted to serve as aggregates. For 
instance, it seems that vermiculite and perlite serve to 
produce lightweight manufactured aggregates ( 3 ). The 
exclusion of these minerals, in so far as they are 
extracted to produce lightweight aggregates and are 
used as such, does not therefore seem in line with the 
normal taxation principles of the AGL and it is not clear 
to the Commission why the extraction of those minerals 
would not be in a comparable situation as the extraction 
of other taxed aggregates. 

(76) However, it is not clear from the information available 
which minerals exactly are used as aggregates. 

(77) Also, it is not clear since when those aggregates exist on 
the market, what they represent in terms of volume 
compared to the total amount of aggregates, how their 
sales have evolved since 2001 and whether the materials 
that served to produce those aggregates were extracted 
for use as aggregate because, for instance, they lack the 
quality required by the other "usual" uses of the minerals 
concerned. 

(78) Under such circumstances, the Commission doubts 
whether a general exemption of those materials, which 
does not seem to take into account their use as aggre
gates, is in line with the normal taxation principles 
underpinning the AGL. The UK authorities are invited 
to explain which minerals are used as aggregates. For 
those materials that are also used as aggregates, the UK 
authorities are invited to indicate what those aggregates 
represent in terms of volume and value compared to the 
total amount of aggregates, and how their sales have 
evolved since 2001. Should some of the minerals 
concerned be used as aggregates, the UK authorities are 
invited to explain why the nature and logic of the AGL 
require that they are exempted from the scope of the 
AGL. 

3.1.2.3. Exemption of material consisting wholly or 
mainly of, or being part of anything consisting 
of coal, lignite, slate or shale (Section 17(4)(a)) 

(79) The Commission notes that all those materials qualify as 
rock. 

(80) As far as slate and shale are concerned, they are often cut 
with one or more flat surfaces. In such case, they would 
be deemed excluded from the scope of the AGL also by 
virtue of Section 18 (2) (a). The exclusion of materials 
used as "cut-stone" is in line with the normal taxation 
principles underpinning the AGL. 

(81) The UK authorities have explained that coal, lignite, slate 
or shale are not primarily quarried for use as aggregates.
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( 1 ) Those substances also benefit from a tax relief when the tax was 
paid and the exempt process took place afterwards (Section 
30(1)(b)). The assessment of the exclusion applies mutatis 
mutandis to the tax relief. 

( 2 ) Case T-210/02 RENV, paragraphs 51 and 66. 

( 3 ) See Glossary of Building and Civil Engineering Terms, British 
Standard Institution, Blackwell Scientific Publications, 1993, 630- 
3007 and 630-3013.



Slate is traditionally extracted for use as a specialist 
building material (e.g. as roofing or flooring). In some 
regions its use is encouraged for heritage reasons. Shale is 
a fissile mineral with a high clay content. As natural clay 
deposits become depleted, shale is increasingly used in 
the manufacture of bricks and tiles. It can also be an 
ingredient in the production of cement. Coal is a sedi
mentary rock composed primarily of carbon. Lignite has 
a much lower carbon content than coal and a very high 
moisture content. Both are used as energy products. 

(82) Given that the AGL applies to aggregates, and therefore 
targets rocks, sand and gravels which are used for bulk in 
construction, excluding those materials when they are 
used for other purposes than as aggregates, seems to 
be in line with the normal taxation principle under
pinning the AGL. 

(83) However, it would appear, according to evidence 
produced by the British Aggregates Association in 
attachment to their Reply submitted to the General 
Court in the initial case T-210/02, that slate and shale 
are used as aggregates ( 1 ). The Commission has not 
received any evidence suggesting that coal and lignite 
might also serve as aggregates. It is not entirely clear 
whether those materials would have the requisite 
qualities in terms of inertness. 

(84) A general exemption of shale and slate, even when they 
are used as aggregates or bulk for construction purposes, 
does not appear to be in line with the normal taxation 
principles underpinning the AGL and does not seem to 
result from the nature and general scheme of the AGL. 

(85) A general exemption can also not be accepted based on 
the argument that most of the time they are not used as 
aggregates. It is precisely because it was difficult to 
determine in advance to what use the materials would 
serve that the UK chose to grant a tax credit in case some 
of the materials subject to tax would be used for 
industrial and agricultural purposes. It is not clear why 
a tax relief instead of an outright exemption would not 
be more appropriate also in the case of shale and slate. 

(86) Also, it is not clear why the exemption also extends to 
material that is mainly (i.e. as of 50 %) made of coal, 
lignite, shale or slate. It would seem that when the 
material is made of between 50 and 100 % coal, 
lignite, shale and slate, the probability is even higher 
that the material will serve as aggregate and an upfront 
exemption seems even less justified. 

(87) Under such circumstances, a general exemption of those 
materials, in particular slate and shale, even when they 
are used as bulk for construction purposes does not seem 

to be in line with the normal taxation principles under
pinning the AGL. 

3.1.2.4. Exclusion of and tax relief for limestone used for 
the production of lime or cement (Section 
18(2)(c) and Section 30(1)(b)) 

(88) When limestone is used to produce lime or cement, it is 
not used to provide bulk but as a raw material in a 
chemical reaction process that leads to the production 
of a product that is chemically different from limestone 
and that does not serve as aggregate. 

(89) When limestone (CaCO 3 ) is calcinated at about 1 000 °C 
in different types of lime kiln, quicklime is produced 
according to the reaction: CaCO 3 + heat → CaO + 
CO 2 . Quicklime can be hydrated, i.e., combined with 
water. Hydrated lime, known as slaked lime, is 
produced according to the reaction: CaO + H 2 O → 
Ca(OH) 2 . Lime itself does not provide bulk but 
constitutes a binder. Cement is made by heating 
limestone (calcium carbonate) with small quantities of 
other materials (such as clay) to 1 450 °C in a kiln, in 
a process known as calcination, whereby a molecule of 
carbon dioxide is liberated from the calcium carbonate to 
form calcium oxide, or quicklime, which is then blended 
with the other materials that have been included in the 
mix. The resulting hard substance, called 'clinker', is then 
ground with a small amount of gypsum into a powder to 
make 'Ordinary Portland Cement', the most commonly 
used type of cement (often referred to as OPC). Both lime 
and cement serve as binder and not as aggregate. Lime 
also has other uses (among others agricultural uses). 

(90) The Commission therefore concludes that the exclusion 
of limestone used for the production of lime or cement, 
as well as the resulting lime or cement, is in line with the 
normal taxation principles of the AGL. 

3.1.2.5. Exemption of aggregates that are or derive from 
already taxed aggregates (Section 17(2)(c)) 

(91) This exemption appears to be in line with the logic of the 
AGL. Whenever the aggregate has already been taxed, it 
has already been impacted by the tax and the tax has 
already served its purpose. 

(92) In addition, the prevention of double taxation is a 
commonly accepted principle used in tax regimes. 

3.1.2.6. Exemption of aggregate that was removed from 
its originating site before 1 April 2002 (Section 
17(2)(d)) 

(93) This exemption appears to be in line with the normal 
taxation principles of the AGL. It covers aggregates that 
had already left its originating site (which would 
normally have been the first commercial exploitation 
event triggering the AGL) before the commencement 
date of the AGL. 

3.1.2.7. Aggregates that have previously been used for 
construction purposes (whether before or after 
the commencement date) (Section 17(2)(b)) 

(94) This exemption concerns recycled aggregates. Recycled 
and freshly extracted aggregates are not in a comparable
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quarrying at Holme Park Quarry, 19 June 2002.

http://www.amslate.com/applications/ima/ima.sbtml


situation in the light of the nature and logic of the AGL. 
Recycled aggregates are in fact one of the alternative 
products towards which the UK authorities wish to 
direct the demand by establishing the AGL. Using 
recycled aggregates instead of freshly extracted aggregates 
reduces the need to extract fresh aggregates and thus 
reduces the environmental impact linked to the 
extraction of aggregates. In addition, it reduces the 
dumping of waste, thereby improving visual amenity. 

(95) The Commission notes that in situations where the 
aggregate stemming from recycling has already been 
subjected to the AGL, the exemption would be in any 
event justified pursuant to Section 17(2)(c) of the Finance 
Act 2001. 

(96) If the recycled aggregate stems from aggregates used in 
construction and that left their originating site before the 
commencement date, the exemption would in any event 
justified pursuant to Section 17(2)(d) of the Finance Act 
2001. 

(97) The complainant contends that recycled material is also 
harmful for the environment because recycling may cause 
pollution, among others because of high energy 
consumption. The Commission notes however, that the 
AGL aims at addressing the environmental impact of 
aggregate extraction. In that regard, it cannot be 
disputed that using recycled instead of freshly extracted 
aggregates reduces the environmental impact associated 
to aggregates extraction. Therefore, the Commission 
concludes that recycled aggregates and freshly extracted 
aggregates are not in a comparable situation in the light 
of the objective of the AGL and the distinction made 
between recycled and freshly extracted aggregates 
results from the nature and logic of the AGL. 

3.1.2.8. Exemption of aggregate excavated in the course 
of construction and civil engineering works 
arising from the footprint of a building, navi
gational dredging, highway construction, 
railway construction (Section 17(3) (b), (c), (d) 
and (da) and Section 17(4)(d) and (e)) 

(98) Those aggregates unavoidably arise in the course of the 
works concerned (digging the foundation of a building, 
ensuring that waterways remain navigable, digging in 
order to lay a road, constructing and maintaining 
railways, bring tunnels, drilling for oil or gas, laying 
and maintaining gas mains and electricity cables). The 
works concerned do not relate to the extraction of 
sand, rock or gravel for their use as aggregates. In fact, 
the excavation does not occur with the purpose of 
obtaining those materials but with the purpose of 
making the space available and suitable for the 
construction of the road, the highway, the railway, the 
canal etc. 

(99) Although the works concerned also have an impact on 
the environment, this impact differs in several respects 
from the environmental costs linked to aggregates 
extraction (in particular quarrying). The visual damage, 
dust, noise linked to excavation activities will be limited 
compared to quarrying. Also, the excavation activities 

that are necessary to undertake the concerned works will 
be very limited in time, while specific aggregate 
extraction activities will extend over several decades. 
Finally, the environmental impact of those works arises 
not so much from the excavation of rock, sand and 
gravel but rather from the construction and civil engin
eering works as such (construction of a highway, 
existence of railway connection or a navigation 
channel). The AGL is not aimed at targeting the environ
mental impact of those works. 

(100) On the basis of those elements, the Commission finds 
that aggregates arising in the course of the works 
concerned are not in the same factual and legal 
situation as taxed materials in the light of the logic of 
the AGL. Their exemption from the AGL is justified by 
the nature and general scheme of the AGL. 

(101) In addition, by using those aggregates instead of sand, 
gravel and rock that was specifically extracted for use as 
aggregates, it is possible to reduce the need for specific 
aggregates extraction. It is also possible to reduce the 
amount of material sent to landfill for disposal. 

3.1.2.9. Exemption of aggregates consisting wholly of 
the spoil, waste or other by-products, not 
including the overburden, resulting from the 
extraction or other separation from any 
quantity of aggregate of any china clay or ball 
clay (Section 17(3)(e) and Section 17(3)(f)(ii)) 

(102) The UK authorities have explained that china clay (also 
known as "kaolin") ( 1 ) and ball clay ( 2 ) are valuable 
minerals. They are normally not quarried in order to 
serve as aggregates. Spoil consisting of waste rock and 
sand is an inevitable by-product of this extraction. China 
clay waste can be used in the construction of 
embankments and as general fill, in the production of 
bitumen bound materials for highway construction, and 
may be substituted for other fine aggregate in the manu
facture of concrete. Ball clay waste can also be sold as 
aggregate into the construction market. 

(103) The UK authorities have highlighted that since the spoil 
resulting from ball clay and china clay extraction is 
available as soon as ball clay and china clay has been 
extracted and given that this spoil can provide an alter
native to various sand, gravel and rock specifically 
extracted for use as aggregate, the exemption helps 
reducing the extraction of sand, gravel and rock that 
were specifically extracted for their use as aggregate 
and, on balance, the exemption helps reducing the envi
ronmental impact of aggregates extraction. In addition, 
using the spoil of china clay and ball clay extraction 
instead of sand, gravel and rock extracted specifically 
for use as aggregate, helps reducing waste hips and 
improves visual amenity.
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( 1 ) According to the information provided by the UK, china clays are 
fine-grained sedimentary clays consisting of kaolinite. They are used 
in the production of porcelain and gloss paper, medical and 
cosmetic products. 

( 2 ) Ball clays are fine-grained kaolinitic sedimentary clays, that 
commonly consist of 20-80 % kaolinite, 10-25 % mica, 6-65 % 
quartz. They are used in the production of ceramics to impart 
plasticity and unfired strength.



(104) The consultation paper issued prior to the AGL and the 
Guidelines for aggregates quarrying confirm that using 
the waste hips resulting from the quarrying of china 
clay and ball clay as bulk material for construction was 
perceived as one of the alternatives to the extraction of 
sand, gravel and rock specifically for use as aggregate. 

(105) The Commission observes, first, that he exempted 
materials present a certain number of similarities with 
taxed material. They also constitute rock, sand or gravel 
that can serve to provide bulk in the construction sector. 
They can thus constitute an aggregate that should be 
taxed in the light of the normal taxation principles. 
Moreover, while the exempted material is the inevitable 
by-product of china clay and ball clay extraction, it is at 
the same time also a material that is extracted (in general 
in a quarry). In other words, the exempted material 
constitutes a freshly extracted aggregate. From that 
point of view, it is in a comparable situation to non- 
exempted aggregates. In fact, the quarrying of the 
exempted material involves at first sight the same envi
ronmental damages as the quarrying of non-exempted 
material. 

(106) On the other hand, however, there may be a difference 
between the exempted material and non-exempted 
material in that the exempted materials constitute the 
spoil of china clay and ball clay extraction. It is an 
inevitable by-product of this extraction, which will 
occur not necessarily for the sake of aggregate extraction 
but in general for china clay and ball clay extraction. 
Indeed, both china clay and ball clay have specific prop
erties that cannot always be replicated. On this basis, the 
spoil of china clay and ball clay extraction does not seem 
to be entirely in a comparable situation with taxed 
aggregates in the light of the logic of the AGL, in the 
sense that they would a priori not have been extracted 
for their own sake. It could be argued that without the 
china clay and ball clay extraction for other purposes, no 
extraction activity of spoil would have taken place. 

(107) It is however unclear whether this difference is sufficient 
to demonstrate that the tax exemption is required by the 
nature and logic of the AGL. 

(108) The first condition for such a differentiation to result 
from the logic of the AGL is that the exemption must 
be limited to by-products that are the inevitable spoil of 
china clay and ball clay extraction. The exemption seems 
to fulfil this condition, since the exempted product must 
wholly consist of the spoil, waste or other by-products 
resulting from the extraction china clay or ball clay. In 
addition, the exemption does not cover overburdens ( 1 ). 

(109) The second condition is that it must be ascertained that 
the exemption will not lead to more china clay or ball 
clay being extracted in order to obtain more exempted 
material that may be used as aggregates. Otherwise, it 
cannot be excluded that extraction activities will take 
place with the intention of extracting sand, gravel or 
rocks that can be exploited as aggregates while 
avoiding the tax. This issue does not seem to be 
tackled by the exemption. 

(110) In addition, while the spoil of china clay and ball clay are 
in a different situation compared with freshly extracted 
aggregates that were quarried for their use as aggregates, 
the difference is less striking when the exempted 
materials are compared, for example, with non- 
exempted materials that occur as the spoil of limestone 
extraction when the limestone is extracted to produce 
lime or when compared with the spoil of the extraction 
of rock to produce cut stone with one or more flat 
surfaces. It is not clear why the spoil of those 
processes is taxed but not the spoil of china clay and 
ball clay extraction 

(111) Finally, the reasoning above rests on the assumption that 
operators that are engaged in china clay and ball clay 
extraction are not willing to obtain the material that 
arises as spoil, waste and by-product of china clay and 
ball clay extraction. It is however unclear whether this 
assumption is correct. It also rests on the assumption 
that china clay and ball clay, as such, cannot serve as 
aggregates. However, if china clay and ball clay can be 
used as aggregates, it is hard to see what distinguishes the 
waste of those exempted materials from the waste of 
aggregate extraction which is taxed. 

(112) The UK authorities are therefore invited to explain, in the 
light of the objective assigned to the AGL (i) what distin
guishes the spoil/waste/by-products of china clay and ball 
clay extraction from the spoil resulting from the 
extraction of limestone extracted to produce lime or 
from the spoil of the extraction of rock to produce cut 
stone with one or more flat surfaces (ii) whether china 
clay and ball clay could as such serve as aggregates, (iii) if 
china clay and ball clay can serve as aggregates, why the 
exemption is not subject to the condition that china clay 
and ball clay are not used as aggregate or for aggregate 
production, (iv) under the hypothesis that the exemption 
is also valid when china clay and ball clay is used as 
aggregate, what distinguishes the exempted material 
from the waste of aggregate extraction, which is taxed, 
(v) whether the exemption will not lead to an increase in 
china clay and ball clay extraction activities, having 
regard to the respective market price (vi) whether 
extraction would take place at the sites concerned if 
they would not be suitable for china clay and ball clay 
extraction. 

3.1.2.10. Exemption of aggregates consisting wholly of 
the spoil from any process by which coal, 
lignite, slate or shale has been separated from 
other rock after being extracted or won with 
that other rock or of the spoil from any 
process where the substances in section 18(3) 
have been separated from other rock after 
extraction or won with that other rock 
(Section 17(3)(f)(i) and (ii)) 

(113) Coal, lignite, slate and shale and the substances listed in 
Section 18(3) are normally not quarried for their use as 
aggregates but are quarried for other purposes. The UK 
has explained that the exemption is meant to encourage 
use rather than disposal in waste tips of the spoils. This 
both improves the visual landscape and reduces the need 
to extract other aggregates.
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(114) The Commission observes, first, that there may be a 
difference between the exempted material and non- 
exempted material in that the exempted materials 
constitute the spoil of the extraction of coal, lignite, 
slate, shale and the substances listed under Section 
18(3). They are an inevitable by-product of this 
extraction, which will normally occur not for the sake 
of aggregate extraction but for the sake of extracting the 
concerned substances which are (normally) not used as 
aggregates. On this basis, the spoil of the extraction of 
coal, lignite, slate, shale and the substances listed under 
Section 18(3) does not seem to be in a comparable 
situation with taxed aggregates in the light of the logic 
of the AGL. 

(115) It is however unclear whether this difference is sufficient 
to demonstrate that the tax exemption is required by the 
nature and logic of the AGL. 

(116) The spoil of the extraction of coal, lignite, slate, shale and 
the substances listed under Section 18(3) is arguably not 
in a comparable situation with taxed aggregates only if 
the exemption is limited to the inevitable spoil of the 
extraction of those substances. This seems to be the 
case as the exemption is limited to material that 
constitutes at 100 % the spoil of the separation process. 

(117) The Commission notes however, that while the spoil of 
the extraction of coal, lignite, slate, shale and the 
substances listed under Section 18(3) are in a different 
situation compared with freshly extracted aggregates that 
were quarried specifically for their use as aggregates, the 
difference is less striking when the exempted materials 
are compared with non-exempted materials that occur as 
the spoil of limestone extraction when the limestone is 
extracted to produce lime or when compared with the 
spoil of the extraction of rock to produce cut stone with 
one or more flat surfaces. It is not clear why the spoil of 
those processes is taxed but not the spoil of the 
extraction of coal, lignite, slate, shale and the substances 
listed under Section 18(3). 

(118) In addition, the Commission wonders whether the 
exemption can be justified in the light of the objective 
assigned to the AGL if, for instance, slate and shale or 
any of the other substances listed in Section 18(3) is 
extracted to serve as aggregates. In addition, if the 
exemption applies even when slate and shale or 
another substance listed in Section 18(3) is used as aggre
gates, the Commission does not see what distinguishes 
the waste of those exempted materials from the waste of 
aggregate extraction which is taxed. 

(119) Also, it is unclear whether the exemption might not lead 
to more extraction of coal, lignite, shale and slate, for the 
purpose of obtaining exempted materials that can be 
used as aggregates. 

(120) The UK authorities are therefore invited to explain in the 
light of the objective assigned to the AGL (i) what distin
guishes the spoil of the extraction of coal, lignite, slate, 
shale and the substances listed under Section 18(3) from 
the spoil resulting from the extraction of limestone 
extracted to produce lime or from the spoil of the 
extraction of rock to produce cut-stone with one or 
more flat surfaces (ii) why the exemption is not subject 
to the condition that slate and shale or the other 

substances listed in section 18(3) is not used as 
aggregate or for aggregate production, (iii) under the 
hypothesis that the exemption is also valid when slate 
and shale or the other substances listed in section 18(3) 
are used as aggregates, what distinguishes the exempted 
material from the waste of aggregate extraction, which is 
taxed, (iv) whether the exemption will not lead to an 
increase in coal, lignite, shale and slate extraction for 
the purpose of obtaining more exempted material that 
can be used as aggregates, having regard to the respective 
market price. 

3.1.2.11. Aggregates consisting wholly or mainly of, or 
is part of anything so consisting, the spoil or 
waste from, or by-products of any industrial 
combustion process or from the smelting or 
refining of metal (Section 17(4)(c) (i) and (ii)) 

(121) The UK authorities have indicated that the primary 
purpose of the concerned industrial process (e.g. coal- 
fired generation of electricity, smelting iron ore to 
produce steel)) is to produce a product which is not 
used as aggregate. The spoil, waste and by-products 
concerned are for instance industrial slag (blast furnace 
slag, basic oxygen furnace steel slag, electric arc furnace 
steel slag and combustion ash). 

(122) According to the UK authorities, the purpose of the 
exemption is to encourage use rather than disposal in 
waste tips (shift in demand). This both improves the 
visual landscape and reduces the need to quarry virgin 
aggregate. 

(123) The Commission wonders whether the spoil or waste 
from, or by-products of any industrial combustion 
process or from the smelting or refining of metal can 
still qualify as rock, sand or gravel. In any event, they do 
not constitute rock, gravel or sand that has been freshly 
extracted. They in fact constitute materials that have 
already been used before and come from materials that 
have not been extracted for their use as aggregates. 

(124) The Commission therefore concludes, that the spoil or 
waste from, or by-products of any industrial combustion 
process or from the smelting or refining of metal is not 
in the same legal and factual situation as taxed material 
in the light of the objective assigned to the AGL. 

(125) The Commission notes, however, that the exemption is 
not limited to the spoil or waste of, or by-products of 
any industrial combustion process or from the smelting 
or refining of metal only, but it also extends to materials 
that are mainly (i.e. as of 50%) composed of the spoil or 
waste of, or by-products of any industrial combustion 
process or from the smelting or refining of metal. It is 
not clear to the Commission why the exemption was not 
limited to the spoil or waste of, or by-products of any 
industrial combustion process or from the smelting or 
refining of metal only. 

3.1.2.12. Exemption for material wholly or mainly 
consisting of clay, soil or vegetable or other 
organic matter (Section 17(4)(f)) 

(126) Soil is a fine-grained mixture of mineral and organic 
constituents. Soil, vegetable or other organic matter do 
not qualify as rock, sand or gravel.
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(127) The UK authorities have explained that this provision was 
there to prevent that a cargo of soil that would punc
tually contain rock would qualify as aggregate. 

(128) This exemption seems in line with the normal taxation 
principles and the logic of the AGL. 

(129) Concerning clay, the UK authorities have explained that 
because of its plastic properties, clay is not usually 
considered a rock. The exemption clarifies this and 
avoids the need to identify and charge the AGL on any 
sand or stone naturally occurring together with the clay. 

(130) The Commission, however, notes that, in geological 
terms, clay is considered a rock. Also, it would seem 
that clay can be used as aggregate ( 1 ). Hence, in so far 
as a material wholly or mainly consisting of clay was 
extracted to be used as aggregate, it is not clear how 
the exemption can be justified on the basis of the 
normal taxation principles or to what extent it may be 
deemed in a different situation from taxed materials in 
the light of the logic of the AGL. 

3.1.2.13. Tax credit for exported aggregates (Section 
30(1)(a)) 

(131) Aggregates that are exported without further processing 
within the UK are not subject to the AGL. 

(132) Such an arrangement is justified by the fact that 
aggregates extracted or produced in the UK may be 
exempted if they are used for exempt processes (for 
example, the manufacture of glass, plastics, paper, 
fertiliser and pesticides). Since the UK authorities have 
no control over the use of aggregates outside their juris
diction, the exemption for exports is necessary in order 
to provide legal certainty to aggregates’ exporters and to 
avoid imposing an unequal treatment on exports of 
aggregates that would otherwise qualify for an 
exemption if they were used for other purposes within 
the UK. 

(133) The General Court has confirmed that since the AGL is 
designed to tax only materials that are exploited as aggre
gates, materials that are marketed in the UK and those 
that are exported overseas are in different situations 
because, once those materials have been exported, it is, 
as a rule, no longer possible for the UK authorities to 
check the application of the decisive criterion for 
taxation: commercial exploitation as an aggregate. 
Those authorities will be unable, or able only with 
difficulty, to determine whether an exported material is 
likely to be used and exploited as an aggregate, whether 
it actually is to be used as such, or whether it is to be 

used for other purposes, which also depends on the 
statutory specifications applicable in the country of desti
nation. 

(134) Also the General Court has rejected the complainant's 
argument that it would be particularly easy for the UK 
authorities to identify the physico-chemical properties of 
materials intended to be exported, so as to determine 
whether or not they are suitable for use in the 
processes that would ensure their exemption under the 
AGL. Classification as an aggregate subject to tax or as an 
exempt material does not depend precisely on those 
physical properties. The exclusion from the scope of 
the AGL depends on the materials meeting other 
criteria related, inter alia, to their use or the method 
through which they were obtained. 

(135) On this basis, the Commission concludes that the tax 
credit for exported aggregates is in line with the 
taxation principles and logic of the AGL. 

3.1.2.14. Tax credit for industrial and agricultural 
processes (Section 30(1)(c)) 

(136) To the Commission's knowledge, none of the concerned 
tax relief is granted when rock, sand or gravel are used as 
aggregates. In this respect the Notice AGL 2 states that: 
"If the material under consideration is not being used as an 
aggregate, it may qualify for relief. In most instances it will be 
quite obvious whether it is being used as an aggregate or not, 
but in some instances it will not. For some products, such as 
‘synthetic’ roof tiles, material will be used both as an aggregate 
(to provide bulk) which will not be eligible for relief and as 
non-aggregate (for example limestone ground down to a fine 
powder to act as a ‘glue’ or binding medium) which will be 
relieved from the levy." 

(137) As the tax relief is granted only when the concerned 
rock, gravel or sand is used for other purposes than as 
aggregate, the tax relief is in line with the normal 
taxation principles underpinning the AGL. 

3.1.3. Conclusion 

(138) On the basis of the information provided so far, the 
Commission comes to the conclusion that the exemp
tions, exclusions and tax reliefs established in Sections 
17(2)(b), 17(2)(c), 17(2)(d), 17(3)(b), 17(3)(c), 17(3)(d), 
17(3)(da), 17(4)(d) and 17(4)(e), Section 17(4)(a) (in so 
far as the exempted material consist wholly of coal, 
lignite, shale, slate that is used for other purposes than 
as aggregate), Section 17(4)(c) (when it consists wholly of 
the spoil), Section 17(4)(f) (except for clay), Section 
18(2)(a), Section 18(2)(b) (in so far as it relates to 
materials that are not used as aggregates), Section 
18(2)(c), Section 30(1)(a), Section 30(1)(b) (in so far as 
it relates to exempt processes within the meaning of 
Section 18(2) (a) and (c)), Section 30(1)(b) (in so far as 
it relates to an exempt process within the meaning of 
Section 18(2) (b) that provides for materials that are not 
used as aggregates), and 30(1)(c) of the Finance Act 
2001, as amended by Finance Act 2002 and Finance 
Act 2007 are in line with the taxation principles and 
logic of the AGL. Consequently, they do not provide a 
selective advantage to producers of the concerned 
exempted materials and do not constitute State aid 
within the meaning of Article 107(1) TFEU.
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(139) On the basis of the information that was so far submitted 
to it, the Commission cannot conclude without doubts 
that the exemptions and exclusions provided for in 
Sections 17(3)(e), 17(3)(f)(i) and (ii), Section 17(4)(a) (in 
so far as the exempted material consist wholly of coal, 
lignite, shale, slate that is used as aggregate or consist 
mainly of coal, lignite, shale and slate), Section 17(4)(c)(i) 
and (ii) (when it consists mainly of the spoil), 17(4)(f) (as 
far as clay is concerned), 18(2)(b) (in so far as it relates to 
an exempt process that provides for materials that are 
used as aggregates) and 30(1)(b) (in so far as it relates to 
an exempt process within the meaning of Section 
18(2)(b) that provides for materials that are used as 
aggregates) of the Finance Act 2001, as amended by 
Finance Act 2002 and Finance Act 2007 are in line 
with the taxation principles and logic of the AGL. 
Therefore, at this juncture the Commission cannot 
exclude that those exclusions, exemptions and tax 
reliefs confer a selective advantage to the producers of 
the exempted aggregates concerned, in that they relieve 
them from a charge that they should normally pay. 

(140) Given that the tax exemptions, exclusions and tax reliefs 
are financed from State resources and are imputable to 
the State; given also, that there is trade between Member 
States in the aggregates sector and that producers of the 
exempted aggregates are in competition with other 
aggregate producers, the Commission concludes that it 
cannot be excluded, at this stage, that the AGL entails 
State aid for the producers of certain exempted aggre
gates. 

(141) The Commission therefore will examine below whether 
they could be considered as compatible with the internal 
market. 

3.2. Legality of the aid 

(142) Although the AGL was notified by the UK authorities 
before being put into effect, the recipients of the aid 
cannot entertain legitimate expectations as to the 
lawfulness of the implementation of the aid, since the 
Commission decision not to raise objections to the 
measure was challenged in due time before the General 
Court ( 1 ). As the Commission decision was annulled by 
the General Court, that decision must be considered void 
with regard to all persons as from the date of its 
adoption. Since the annulment of the Commission 
decision put a stop, retroactively, to the application of 
the presumption of lawfulness, the implementation of the 
aid in question must be regarded as unlawful ( 2 ). In 
addition, the Commission notes that, in any event, the 
AGL entered into force on 1 April 2002, before the 
Commission adopted its decision of 24 April 2002. 

3.3. Compatibility of the aid 

(143) Given the environmental purpose of the AGL, the 
Commission has examined its compatibility with the 
internal market in accordance with Article 107(3)(c) 
TFEU and in the light of Guidelines on State aid for 
environmental protection. 

(144) As mentioned in recital 142 above, the result of the 
annulment of the Commission decision is that the aid 
must be deemed unlawful. In accordance with the 
Commission notice on determination of the applicable 
rules for the assessment of unlawful State aid ( 3 ), 
paragraph 82 of the 2001 Community Guidelines on 
State aid for environmental protection ( 4 ) ("2001 EAG") 
and paragraph 205 of the 2008 Community Guidelines 
on State aid for environmental protection ( 5 ) ("2008 
EAG") the Commission has assessed the compatibility 
of the tax exemptions and reliefs under the 2001 EAG 
in so far as they were applied between 01.04.2002 and 
31.03.2008 and under the 2008 EAG as far as they were 
applied as from 02.04.2008. 

(145) The procedure for adopting a new decision may be 
resumed at the very point at which the illegality 
occurred ( 6 ). In the context of the State aid discipline, 
the Court of Justice has held that if the analysis carried 
out by the Commission in a previous decision has been 
defective, thus entailing the illegality of that decision, the 
procedure for replacing that decision can be resumed at 
that point by means of a fresh analysis of the exam
ination already undertaken ( 7 ). 

(146) In the light of the case-law mentioned above, the 
Commission is entitled, in principle, to readopt a 
decision concerning the aid measure within the 
preliminary investigation and based on the information 
available to it at the time of the adoption of the annulled 
decision, provided that such information is sufficient for 
its assessment. However, should this information be 
insufficient to demonstrate that the aid measure was 
compatible with the internal market, it is the Commis
sion's duty to open the formal investigation in 
accordance with Article 108(2) TFEU. 

3.3.1. 2001 EAG 

(147) Paragraph 47 provides that: "When adopting taxes that are 
to be levied on certain activities for reasons of environmental 
protection, Member States may deem it necessary to make 
provision for temporary exemptions for certain firms notably 
because of the absence of harmonisation at European level or 
because of the temporary risks of a loss of international 
competitiveness. In general, such exemptions constitute 
operating aid caught by Article 87 of the EC Treaty. In 
analysing these measures, it has to be ascertained among 
other things whether the tax is to be levied as the result of 
a Community decision or an autonomous decision on the part 
of a Member State." 

(148) Paragraph 48 further provides that: "If the tax is to be 
levied as the result of an autonomous decision on the part of
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a Member State, the firms affected may have some difficulty in 
adapting rapidly to the new tax burden. In such circumstances 
there may be justification for a temporary exemption enabling 
certain firms to adapt to the new situation." 

(149) In this connection, the Commission notes that the AGL is 
a tax to be levied on the extraction of aggregates for 
reasons of environmental protection. The Commission 
further notes that the AGL is to be levied as a result of 
an autonomous decision by the UK authorities. 

(150) The complainant has contended that some of the 
exemptions have been granted in order to protect the 
international competitiveness of the producers of 
exempted materials. This would suggest that certain 
firms may have some difficulty in adapting rapidly to 
the new tax burden and, in that case, the exemptions 
from the AGL could be assessed under paragraphs 47 
and 48 of the 2001 EAG. 

(151) According to settled case-law, it is for the Member State 
to put forward any grounds of compatibility and to 
demonstrate that the conditions thereof are met ( 1 ). 

(152) The Commission notes that, given that the UK authorities 
consider that the measure at hand does not constitute 
State aid, they have not brought forward any grounds for 
its compatibility. 

(153) At this juncture, the Commission does not have sufficient 
elements to conclude whether the conditions of para
graphs 47 and 48 of the 2001 EAG are met, nor does 
it have sufficient elements to conclude whether the 
exemptions could be found compatible with the 
internal market based on other provisions than para
graphs 47 and 48 of the 2001 EAG. In fact, it is not 
yet clear what purpose or purposes are pursued through 
the exemptions. While the complainant contends that 
they aim at protecting the international competitiveness 
of certain companies, there are also indications in the file 
that they pursue an environmental objective of their own 
(reduction of waste hips resulting from coal, shale, slate, 
lignite, china clay, ball clay extraction and other materials 
that do not usually serve as aggregates). 

3.3.2. 2008 EAG 

(154) Given the environmental purpose of the AGL, the 
Commission has also examined the tax exemptions and 
exclusions under chapter 4 of the 2008 EAG that 
concerns operating aid in the form of reductions of envi
ronmental taxes. 

(155) Environmental taxes are defined in point 70(14) of the 
2008 EAG as "taxes whose specific tax base has a clear 
negative effect on the environment or which seek to tax 
certain activities, goods or services so that the environmental 
costs may be included in their price and/or so that producers 
and consumers are oriented towards activities which better 
respect the environment." 

(156) It is not contested that the extraction of aggregates has a 
negative impact on the environment, in particular in the 
form of damage to biodiversity, dust, noise, and visual 

amenity. This is further substantiated by the studies 
commissioned by the UK authorities referred to in 
recital 17 above. The AGL thus constitutes an environ
mental tax within the meaning of point 70(14) of the 
2008 EAG and the tax exemptions could be assessed 
under Chapter 4 of the 2008 EAG in so far as they 
applied as of 02.04.2008. 

3.3.2.1. Environmental benefit 

(157) In accordance with point 151 of the 2008 EAG, aid in 
the form of reductions from environmental taxes will be 
considered compatible with the internal market provided 
that it contributes at least indirectly to an improvement 
of the level of environmental protection and that the tax 
reductions do not undermine the general objective 
pursued. As explained in point 57 of the 2008 EAG, 
reductions from environmental taxes concerning certain 
sectors or categories of undertakings are accepted under 
Chapter 4 of the 2008 EAG if they make it feasible to 
adopt higher taxes for other undertakings, thus resulting 
in an overall improvement of cost internalisation, and to 
create further incentives to improve on environmental 
protection. The Commission considered that this type 
of aid may be necessary to target negative externalities 
indirectly by facilitating the introduction or maintenance 
of relatively high national environmental taxation. 

(158) In this case, the possibility to grant exemptions for 
certain materials might have enabled the UK to 
introduce the AGL. 

(159) Given, however, that the UK authorities consider that the 
measure at hand does not constitute aid, they have not 
brought forward information showing that the 
exemptions were necessary in order for the UK to 
adopt the AGL. Also, they have not shown that the 
exemptions would not undermine the purpose of the tax. 

3.3.2.2. Tax reliefs above the harmonised Community 
minima and other reliefs 

(160) Taxation of aggregates has not been harmonised at EU 
level and the Commission has therefore analysed the 
necessity and proportionality of the proposed measure 
in the light of points 158 and 159 of the 2008 EAG. 

3.3.2.3. Necessity of the aid 

Objective and transparent criteria 

(161) In accordance with point 158(a) of the 2008 EAG, the 
choice of beneficiaries must be based on objective and 
transparent criteria and aid should be granted in the same 
way for all competitors in the same sector if they are in a 
similar factual situation. 

(162) The tax reduction is based on criteria established in the 
law. They are thus transparent. 

(163) Given, however, that the UK authorities consider that the 
measure at hand does not constitute aid, they have not 
yet brought forward information showing that the 
exemptions are based on objective criteria and are 
granted in the same way to all competitors in the same 
sector if they are in a similar factual situation.
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Substantial increase in production costs 

(164) In line with point 158(b) of the 2008 EAG, for aid in the 
form of reductions or exemptions from an environmental 
tax to be considered necessary, the tax without reduction 
must lead to a substantial increase in production costs 
for each sector or category of individual beneficiaries. In 
the case of taxes related to energy, companies which fall 
within the definition on energy-intensity are presumed to 
meet these criteria, without a further test on the absolute 
share of additional costs on the production costs being 
carried out. For the purposes of energy taxation, a 
company is presumed to fulfil the criterion of a 
substantial increase in production costs, if it is energy- 
intensive, i.e. if it has costs for energy and electricity 
exceeding 3 % of its production costs. 

(165) The information available in the file seems to suggest that 
the AGL might in some case double the price of the 
aggregates concerned, thus leading to a substantial 
increase in production costs. Given, however, that the 
UK authorities consider that the measure at hand does 
not constitute aid, they have not yet brought forward 
information showing that tax would lead to a substantial 
increase in production costs and a definitive conclusion 
on this point cannot yet been reached. 

Impossibility to pass on the substantial increase in 
production costs 

(166) According to point 158(c) of the 2008 EAG, compliance 
with the necessity criteria requires that the substantial 
increase in production costs cannot be passed on to 
customers without leading to important sales reductions. 

(167) Given, that the UK authorities consider that the measure 
at hand does not constitute aid, they have not yet 
brought forward information showing that it is 
impossible for each of the exempted materials 
concerned to pass on to costumers the substantial 
increase in production costs. 

3.3.2.4. Proportionality of the aid 

(168) With respect to proportionality, each beneficiary of a 
reduction or exemption must in accordance with point 
159 of the 2008 EAG fulfil one of the following criteria: 

(a) It must pay a proportion of the national tax which is 
broadly equivalent to the environmental performance 
of each individual beneficiary compared to the 
performance related to the best performing 
technique within the EEA. The beneficiaries can 
benefit at most from a reduction corresponding to 
the increase in production costs from the tax, using 
the best performing technique and which cannot be 
passed on to customers. 

(b) It must pay at least 20 % of the national tax unless a 
lower rate can be justified. 

(c) It can enter into agreements with the Member State 
whereby they commit themselves to achieve environ
mental objectives with the same effect as what would 
be achieved under points (a) or (b) above, or if the 
Community minima were applied. 

(169) Given, that the UK authorities consider that the measure 
at hand does not constitute aid, they have not yet 
brought forward information showing that the tax 
exemptions are proportionate in accordance with point 
159 of the 2008 EAG. 

3.4. Commission's doubts and grounds for opening 
the formal investigation procedure 

(170) At this stage, based on the information that was 
submitted to it, the Commission has come to the 
preliminary conclusion that the exemptions and 
exclusions mentioned in recital 139 above do not seem 
to be justified by the general principles and logic of the 
AGL. The exemptions and exclusions concerned seem to 
relieve the beneficiaries from a tax that they would 
normally have to pay and constitute operating aid. 

(171) According to the case-law, operating aid is in principle 
not compatible with the internal market because it has 
the effect in principle to distort competition in the 
sectors in which it is granted ( 1 ). 

(172) According to settled case-law, it is for the Member State 
to put forward any grounds of compatibility and to 
demonstrate that the conditions thereof are met ( 2 ). 

(173) The Commission notes that, given that the UK authorities 
consider that the measure at hand does not constitute 
aid, they have not brought forward any grounds for 
establishing its compatibility under 2001 EAG, 2008 
EAG or under Article 107(3)(c) TFEU. 

(174) At this stage, based on the information that was 
submitted to it, the Commission does not have sufficient 
elements to conclude whether the conditions of para
graphs 47 and 48 of the 2001 EAG and whether the 
conditions of chapter 4 of the 2008 EAG are met or 
whether the tax exemptions and exclusions could be 
found compatible pursuant to other provisions. 

(175) The Commission has therefore, at this stage, doubts as to 
their compatibility with the internal market and, in 
accordance with Article 4(4) of Regulation (EC) No 
659/1999, it has decided to open the formal investi
gation procedure, thereby inviting the United Kingdom 
to submit its comments as well as the requested 
information. The formal investigation procedure will 
also give the opportunity to third parties whose 
interests may be affected by the granting of the aid to 
comment on the measure. 

(176) In the light of both the information notified by the 
Member State concerned and that provided by any 
third parties, the Commission will re-assess the measure 
and will take its final decision.
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4. DECISION 

In the light of the foregoing assessment, the Commission has 
decided: 

A. To raise no objections in respect of the exemptions, 
exclusions and tax reliefs laid down in Sections 17(2)(b), 
17(2)(c), 17(2)(d), 17(3)(b), 17(3)(c), 17(3)(d), 17(3)(da), 
17(4)(d) and 17(4)(e), Section 17(4)(a) (in so far as the 
exempted material consist wholly of coal, lignite, shale, 
slate that is used for other purposes than as aggregate), 
Section 17(4)(c) (when it consists wholly of the spoil), 
Section 17(4)(f) (except for clay), Section 18(2)(a), Section 
18(2)(b) (in so far as it relates to materials that are not used 
as aggregates), Section 18(2)(c), Section 30(1)(a), Section 
30(1)(b) (in so far as it relates to exempt processes within 
the meaning of Section 18(2) (a) and (c)), Section 30(1)(b) 
(in so far as it relates to an exempt process within the 
meaning of Section 18(2) (b) that provides for materials 
that are not used as aggregates), and 30(1)(c) of the 
Finance Act 2001, as amended by Finance Act 2002 and 
Finance Act 2007, in relation to the AGL, since the 
Commission considers that they do not entail State aid 
within the meaning of Article 107(1) of the Treaty. 

B. To initiate the procedure laid down in Article 108(2) of the 
Treaty in respect of the tax exemptions, tax exclusions and 
tax reliefs laid down in Sections 17(3)(e), 17(3)(f)(i) and (ii), 
Section 17(4)(a) (in so far as the exempted material consist 
wholly of coal, lignite, shale, slate that is used as aggregate 
or consist mainly of coal, lignite, shale and slate), Section 
17(4)(c)(i) and (ii) (when it consists mainly of the spoil), 
17(4)(f) (as far as clay is concerned), 18(2)(b) (in so far as 
it relates to an exempt process that provides for materials 
that are used as aggregates) and 30(1)(b) (in so far as it 
relates to an exempt process within the meaning of 
Section 18(2)(b) that provides for materials that are used 
as aggregates), of the Finance Act 2001, as amended by 

Finance Act 2002 and Finance Act 2007 in relation with 
the AGL, since the Commission cannot exclude that they 
may entail State aid that is incompatible with the internal 
market. 

In this connection and in the light of the foregoing consider
ations, the Commission, acting under the procedure laid 
down in Article 108(2) of the Treaty requests the United 
Kingdom to submit its comments and to provide all such 
information as may help to assess the measure, in particular 
the information and clarifications requested in recitals 78, 
112, 120, 153, 159, 163, 165, 167, 169 above, within one 
month of the date of receipt of this letter. 

The Commission invites the UK authorities to transmit 
immediately copy of the present decision to all potential 
beneficiaries of the aid, or at least to proceed to inform 
them with appropriate means. 

The Commission wishes to remind the United Kingdom that 
Article 108(3) of the Treaty on the Functioning of the 
European Union has suspensory effect, and would draw 
your attention to Article 14 of Council Regulation (EC) 
No 659/1999, which provides that all unlawful aid may 
be recovered from its recipient. 

The Commission warns the United Kingdom that it will 
inform interested parties by publishing this letter and a 
meaningful summary of it in the Official Journal of the 
European Union. It will also inform interested parties in the 
EFTA countries which are signatories to the EEA Agreement, 
by publication of a notice in the EEA Supplement to the 
Official Journal of the European Union and will inform the 
EFTA Surveillance Authority by sending a copy of this 
letter. All such interested parties will be invited to submit 
their comments within one month of the date of such 
publication.”
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