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(Ogloszenia)

POSTEPOWANIA ZWIAZANE Z REALIZACJA POLITYKI KONKURENC]I

KOMISJA EUROPEJSKA

POMOC PANSTWA - REPUBLIKA LOTEWSKA

Pomoc panstwa nr SA.36612 (2014/C) (ex 2013/NN) - Niezgloszona pomoc udzielona przez
Lotwe na rzecz Citadele i Parex

Zaproszenie do zglaszania uwag zgodnie z art. 108 ust. 2 Traktatu o funkcjonowaniu
Unii Europejskiej

(Tekst majacy znaczenie dla EOG)
(2014/C 147/07)

Pismem z dnia 16 kwietnia 2014 r., zamieszczonym w autentycznej wersji jezykowej na stronach nastepujacych
po niniejszym streszczeniu, Komisja powiadomila Republike Lotewska o swojej decyzji w sprawie wszczecia
postepowania okreSlonego w art. 108 ust. 2 Traktatu o funkcjonowaniu Unii Europejskiej dotyczacego wyzej
wspomnianej pomocy.

Zainteresowane strony moga zglaszaé uwagi na temat programu, w odniesieniu do ktérego Komisja wszczyna
postepowanie, w terminie 10 dni roboczych od daty publikacji niniejszego streszczenia i nastgpujacego po nim
pisma. Uwagi nalezy kierowal do Kancelarii ds. Pomocy Panstwa w Dyrekcji Generalnej ds. Konkurencji Komisji
Europejskiej na nastgpujgcy adres lub numer faksu:

European Commission
Directorate-General for Competition
State Aid Greffe

1049 Brussels

BELGIQUE/BELGIE

Faks: +32 22961242

Otrzymane uwagi zostang przekazane Republice Lotewskiej. Zainteresowane strony zglaszajace uwagi moga
wystapi¢ z odpowiednio uzasadnionym pisemnym wnioskiem o objecie ich tozsamosci klauzula poufnosci.

STRESZCZENIE

Procedura

1. W dniu 15 wrze$nia 2010 r.(!) Komisja zatwierdzita plan restrukturyzacji AS Parex banka. Plan restruktu-
ryzacji przewidywal podzial AS Parex banka na AS Citadele banka oraz AS Reverta (). Dnia 10 sierpnia 2012
r. Komisja zatwierdzita zmiany w odniesieniu do trzech zobowigzan zawartych w decyzji zatwierdzajacej plan
restrukturyzagji (%).

2. Od tamtej pory, w kontekécie monitorowania zatwierdzonego planu restrukturyzacji i zwigzanych z nim
zobowigzan, Komisja ustalifa istnienie pomocy przyznanej przez Lotwe poza Srodkami pomocy zatwierdzonymi
juz przez Komisje.

(1) Decyzja Komisji C 26/2009, Dz.U. L 163 z 23.6.2011, s. 28.

(3 Bank likwidujacy ,zle” aktywa poczatkowo utrzymat nazwe Parex banka po podziale, ktory mial miejsce w dniu 1 sierpnia 2010 r.,
jednak od maja 2012 r. byt zarejestrowany pod nazwa ,AS Reverta”.

(%) Decyzja Komisji SA.34747,Dz.U. C 273 2 21.9.2013, 5. 1.
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Opis $rodkow

3. Z dokumentéw otrzymanych przez Komisje wynika, ze Lotwa bez uprzedniego zgloszenia Komisji wprowa-
dzita w zZycie nastepujace Srodki:

(i) dnia 22 maja 2009 r. totwa przyznala AS Parex banka pozyczke podporzadkowana, kwalifikujacg si¢ jako
kapital nalezacy do kategorii 2, o terminie zapadalnosci siedmiu lat, ktdéry przekracza maksymalny piecio-
letni okres zapadalnosci zatwierdzony przez Komisje na mocy przepiséw dotyczacych pomocy panstwa;

(i) dnia 27 czerwca 2013 r. Lotwa przyznala AS Citadele banka dodatkowe 18-miesieczne przedluzenie
terminu zapadalno$ci w odniesieniu do pozostajacej do splaty kwoty tej samej pozyczki podporzadkowanej;

(i) od 2011 r. Lotwa zapewnila AS Reverta wsparcie plynnoSci przekraczajagce maksymalny limit zatwierdzony
przez Komisje w decyzji z dnia 15 wrze$nia 2010 r.

4. Okazalo si¢ ponadto, ze Lotwa nie wywigzala si¢ z zobowigzania do zbycia w przewidzianych terminach
dzialalno$ci AS Citadele banka zwigzanej z zarzadzaniem majatkiem.

Ocena $rodkéw pomocy

5. AS Parex banka, a nastepnie AS Citadele banka i AS Reverta, otrzymaly od totwy inne $rodki pomocy
oprocz $rodkéw pomocy zatwierdzonych przez Komisje na mocy przepiséw dotyczacych pomocy panstwa.

6.  Na podstawie faktéw, zgodnie z ktérymi:

(i) zaréwno poczatkowy 7-letni termin zapadalnoici i przedluzony termin zapadalnosci w odniesieniu do
dlugéw podporzadkowanych, jak i zwickszone wsparcie plynnosci wyraznie stanowia dodatkowe korzysci
w poréwnaniu z zatwierdzonymi Srodkami pomocy, a zatem stanowia dodatkowa pomoc (gdyz nadal
obowigzujg wszystkie pozostale kryteria wynikajace z art. 107 ust. 1 Traktatu); oraz

(i) nie powiadomiono Komisji o tych dodatkowych S$rodkach pomocy, Komisja uwaza, ze wspomniane trzy
srodki stanowig pomoc niezgodng z prawem.

7. Komisja zauwaza, ze w oparciu o dostgpne obecnie informacje, Lotwa nie przedstawila argumentéw dla
wykazania zgodno$ci pomocy dotyczacej pierwotnego 7-letniego terminu zapadalno$ci pozyczek podporzadkowa-
nych i dodatkowego przedluzenia o 18 miesiecy terminu zapadalnosci dlugu podporzadkowanego.

8.  Komisja zauwaza réwniez, ze Lotwa nie przedstawila argumentéw dla wykazania zgodnosci pomocy wyni-
kajacej z dodatkowego wsparcia plynnosci przyznanego na rzecz AS Reverta.

9.  Lotwa potwierdzila, ze dzialalno$¢ zwigzana z zarzadzaniem majatkiem nie zostala zbyta w uzgodnionych
terminach. Stanowi to naruszenie warunkéw ostatecznej decyzji w sprawie Parex, a tym samym wykorzystanie
przyznanej pomocy niezgodnie z przeznaczeniem.

10. Komisja stwierdza, w odniesieniu do opisanej powyzej pomocy niezgodnej z prawem, ze W oparciu
o dostepne obecnie informacje istnieja watpliwosci co do zgodnosci pomocy z rynkiem wewnetrznym.
W zwigzku z tym Komisja podjela decyzje o wszczeciu formalnego postgpowania wyjasniajacego na podstawie
art. 13 ust. 1 i art. 4 ust. 4 rozporzadzenia (WE) nr 659/1999.

11. Komisja uznala ponadto, Ze naruszenie zobowigzania do zbycia dzialalnosci zwiazanej z zarzadzaniem
majatkiem stanowi wykorzystanie pomocy niezgodnie z przeznaczeniem. Komisja podjela zatem decyzje
o wszczeciu formalnego postgpowania wyjasniajacego réwniez w  odniesieniu  do wykorzystania pomocy
niezgodnie z przeznaczeniem na podstawie art. 16 rozporzadzenia (WE) nr 659/1999.

Zgodnie z art. 14 rozporzadzenia Rady (WE) nr 659/1999, wszelka niezgodna z prawem pomoc moze
podlega¢ odzyskaniu od beneficjenta.
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PISMO

‘The Commission wishes to inform Latvia that, having examined the information supplied by your authorities
on the aid referred to above, it has decided to initiate the procedure laid down in Article 108(2) of the Treaty
on the Functioning of the European Union (‘the Treaty”).

1. PROCEDURE

(I) On 10 November 2008 Latvia notified to the Commission a package of State aid measures in favour of
AS Parex banka (“Parex banka”), designed to support the stability of the financial system. The Commission
approved those measures on 24 November 2008 (!) (“first rescue Decision”) based on Latvia’s commitment to
submit a restructuring plan for Parex banka within six months.

(2) Following requests from Latvia, the Commission approved two sets of changes to the aid measures
concerning Parex banka, the first on 11 February 2009 () (“second rescue Decision”) and the second on
11 May 2009 (%) (“third rescue Decision”).

(3) On 11 May 2009 Latvia notified a restructuring plan for Parex banka. By decision of 29 June 2009 (*)
the Commission came to the preliminary conclusion that the notified restructuring measures constituted State
aid to Parex banka and expressed its doubts that such aid could be found compatible. As a result the Commis-
sion decided to initiate the procedure laid down in Article 108(2) of the Treaty and required Latvia to provide
information needed for the assessment of the compatibility of the aid.

(4)  Between 11 May 2009 and 15 September 2010, several information exchanges and discussions occurred
between Latvia and the Commission concerning the restructuring plan for Parex banka. Latvia provided informa-
tion and clarifications on several occasions throughout the investigation procedure, and the restructuring plan of
Parex banka was also updated six times.

(5) On 1 August 2010, some assets of Parex banka were transferred to a newly established so-called “good
bank” named AS Citadele banka (“Citadele”), in line with the restructuring plan. The restructuring plan envisaged
a split of Parex banka into Citadele, which would take over all core assets and some non-core assets (®), and
a so-called “bad bank” (“Reverta” (°)) which kept the remaining non-core and non-performing assets.

(6) By decision of 15 September 2010 () (“the Parex Final Decision”), the Commission approved the restructu-
ring plan of Parex banka, based on a commitment paper submitted by the Latvian authorities on 3 September
2010.

(7)  On 10 August 2012, at the request of the Latvian authorities, the Commission approved amendments to
three commitments included in the Parex Final Decision (‘the Amendment Decision”) (). Those amendments:
1) extended the disposal deadline for the CIS loans(’) until 31 December 2014; 2) increased the limit of
minimum capital adequacy requirements allowed for Citadele at the level of the bank and the group before the
asset remuneration described in the Parex Final Decision would be triggered; and 3) allowed carry-over of
previous years’ unused caps on lending, whilst respecting market share caps.

(8) On 1 October 2013 Latvia notified a requested for a further amendment of the Parex Final Decision,
asking for the postponement of the divestment deadline for one of the divisions of Citadele, the Wealth Mana-
gement Business (1). While analysing Latvia’s submissions in support of that amendment request, the Commis-
sion identified aid that had been granted by Latvia over and beyond the aid measures already approved by the
Commission.

(9) Between [...]() and 4 March 2014, several information exchanges have taken place between Latvia and
the Commission with regard to the additional aid measures. Latvia submitted information and documents on
30 October 2013, 31 January 2014 and 4 March 2014 (including a revised restructuring plan of Parex banka).

(") Commission Decision NN 68/2008, O] C 147, 27.6.2009, p. 1.

(3) Commission Decision NN 3/2009, O] C 147, 27.6.2009, p. 2.

(%) Commission Decision N 189/2009, 0] C176,29.7.2009, p. 3.

(% Commission Decision C 26/2009 (ex N 189/2009), O] C 239, 6.10.2009, p. 11.

(%) In particular, performing loans to borrowers located in the Commonwealth of Independent States, the Lithuanian subsidiary, branches
in Sweden and Germany and the wealth management business, with the latter including the Swiss subsidiary.

(%) The bad bank initially kept the name of Parex banka after the split that took place on 1 August 2010, but has been registered since May
2012 under the corporate name “AS Reverta”.

Anlage & Privatbank AG, Switzerland.
() Confidential information.
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(10) Since 11 November 2013, the Commission has also received monthly updates regarding Latvia's progress
in selling Citadele, a process it began in October 2013.

(11) The Latvian authorities have informed the Commission that for reasons of urgency they exceptionally
accept that this Decision is adopted in the English language.

2. DESCRIPTION
2.1. The undertaking concerned

(12) Parex banka was the second-largest bank in Latvia with total assets of LVL 3,4 billion (EUR 4,9 billion)
as of 31 December 2008. It was partially nationalised in November 2008.

(13) In April 2009, the European Bank for Reconstruction and Development (‘EBRD”) acquired 25% of the
share capital of Parex banka plus one share. Following the split of Parex banka into a good bank and a bad
bank in 2010 along with subsequent changes in the shareholding structure, the sharcholders of Citadele are
now Latvia (75%) and the EBRD (25%), while the shareholders of Reverta are Latvia (84,15%), the EBRD
(12,74 %) and others (3,11 %).

(14) A detailed description of Parex banka up to the time of the Parex Final Decision can be found in recitals
11 to 15 of that decision. Parex banka was authorised to receive a series of aid measures (including liquidity
support, guarantees and recapitalisation and asset relief measures) which are specified in the Parex Final
Decision. Those measures were approved by the Commission in the first, second and third rescue Decisions (the
“Rescue Decisions”) and the Parex Final Decision.

2.2. The aid measures approved for Citadele and Reverta

(15) The restructuring plan approved by the Commission with the Parex Final Decision provided that the
rescue aid previously approved by the Commission was to be extended over the restructuring period and split
between Citadele and Reverta. The Parex Final Decision also approved additional restructuring aid for Reverta
and Citadele. It also laid down a utilisation mechanism for the aid which had been provisionally approved
through the Rescue Decisions after Parex banka was split, in regard to:

a) liquidity support in the form of State deposits for both Citadele and Reverta (!);
b) State guarantees on liabilities of Citadele and Reverta (%);

) a State recapitalisation for Reverta and Citadele (*); and

d) an asset relief measure for Citadele (*).

2.3. The commitments given by Latvia in the Parex Final Decision and the Amendment
Decision

(16) In order to enable the Commission to find the restructuring aid compatible with the internal market
Latvia provided commitments to ensure full implementation of the restructuring plan and limit distortions of
competition that result from the restructuring aid (“the commitments”).

(17) The main commitments regarding Citadele are described in recitals 73 to 83 of the Parex Final Decision.
They include: a commitment to divest the CIS loans; a commitment to divest the Wealth Management Business
within fixed deadlines (one which applied to divestment by Citadele itself and another which applied to divest-
ment under the control of a Divestment Trustee); the preservation of viability, marketability and competitiveness;
a hold-separate obligation in relation to the Wealth Management Business; a commitment to sell Citadele within
a fixed deadline; caps on new lending and deposits in the Baltic countries; caps on the deposits in the German
and Swedish branches; no increase in the number of branches; remuneration in respect of the asset relief
measure; an acquisition ban; and a ban on making new CIS loans.

(18) The main commitments regarding Reverta are described in recitals 84 to 87 of the Parex Final Decision.
They include commitments that there would be no new activities; there would be a wind-down or divestment
of activities; and a cap on the total amount of capital that would be provided by Latvia in whatever form.

(19) Recitals 88 to 93 of the Parex Final Decision describe the commitments jointly applying to Reverta and
Citadele. They provide for: a dividend and coupon ban; a ban on any reference to State support in advertising;
a separation between Citadele and Reverta; and the appointment of Monitoring and Divestiture Trustees.

1
2

(
(
(3
(

Recitals 55-57 of the Parex Final Decision.
Recitals 58-61 of the Parex Final Decision.
Recitals 62-68 of the Parex Final Decision.
R

4) Recitals 69-70 of the Parex Final Decision.
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(20) As recalled in recital 16, the Commission subsequently amended three of the commitments applicable to
Citadele under the Parex Final Decision. That approval was based on new commitments undertaken by Latvia
and Citadele to compensate for any distortion of competition.

2.4. The additional measures implemented by Latvia for Parex banka, Citadele and Reverta

(21) Based on the report submitted on 29 August 2013 by the Monitoring Trustee (!) and based on docu-
ments and information submitted by Latvia since October 2013, it appears that Latvia has put into effect the
following measures without prior notification to the Commission:

(i) on 22 May 2009, Latvia granted to Parex banka a subordinated loan of LVL 50,27 million (qualifying as
Tier 2 capital) with a maturity of seven years (e. until 21 May 2016). The duration of that subordinated
loan exceeds the maximum five-year maturity set in first rescue Decision and confirmed in the Parex Final
Decision;

(i) on 27 June 2013, Latvia granted Citadele an additional 18-month extension of the maturity for an amount
of LVL 37 million of subordinated debt (out of the total of LVL 45 million held by Latvia at that
time) (). Table 1 gives an overview of the subordinated debt maturity changes, as of 31 December 2013.
Latvia did not notify the extension of the maturity of that subordinated debt to the Commission;

Table 1
I Principal (LVL Maturity approved by the | Maturity date throughout Extended Maturity
ssuer million) Parex Final Decision the restructuring period (granted in 2013)
LPA () 7,87 8.8.2016 —
May 2014 (five years
LPA 37,34 starting from 2009) 21.5.2016 20.12.2017
Total 50,27

(ili) in addition, since 2011 Latvia has provided Reverta with liquidity support in excess of the maximum limit
set and approved by the Commission in the Parex Final Decision, both for the base case and for the worst
case scenario (presented in Table 2 (*). The actual amounts of liquidity support from which Reverta has
benefited were communicated by the Latvian authorities through the revised restructuring plan submitted in
January 2014 and are reflected in Table 3:

Table 2

Liquidity caps for Reverta as reflected in the Parex Final Decision

LVL million 1.8.10 31.12.10 31.12.11 31.12.12 31.12.13
Base case 458 446 419 349 315
Best case 458 446 419 356 322
Worst case 458 446 419 344 307

(") The Monitoring Trustee was appointed through a Mandate signed by Reverta, Citadele and the Latvian authorities on 28 February
2011. The Monitoring Trustee has submitted bi-annual monitoring reports covering the preceding semester, starting with the one
ending 31 December 2010.

Following the split of Parex banka, Citadele was established on 1 August 2010. The Parex Final Decision approved the transfer to Cita-
dele of all of the subordinated loans previously granted to Parex banka. No Tier 2 capital was provided to Parex banka by Latvia at the
time of the split or could have been provided by Latvia after the split.

On 3 September 2009 the EBRD agreed to refinance part of the subordinated loan previously granted by Latvia to Parex banka. As of
31 December 2009 the subordinated loans granted by Latvia to Parex banka amounted to LVL 37 million, while the subordinated loan
granted by the EBRD amounted to LVL 13 million.

At the time of the split Latvia took over LVL 8 million out of the LVL 13 million subordinated loan held by the EBRD. As of 1 August
2010, the total amount of subordinated loans held by Latvia was LVL 45 million (with different maturities), while that held by the EBRD
was LVL 5 million.

(*) The Latvian Privatisation Agency, owned by Latvia.

(% That information is contained in Table 6 of the Parex Final Decision.

—
-
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Table 3

Actual amounts of liquidity from which Reverta has benefited

Outstanding of liquidity support
1.8.10 31.12.10 31.12.11 31.12.12 31.12.13
LVL million 446,32 446,32 427,82 384,86 362,52

In light of those developments and findings, the Commission has asked Latvia to provide additional information
and explanations.

(22) Latvia has confirmed through the submissions set out in recital 9 that those additional measures have
already been put into effect.

2.5. The breach of the commitment to divest the Wealth Management Business of Citadele

(23) Latvia has failed to comply with its commitment to divest the Wealth Management Business of Citadele
by 30 June 2013 without a Divestiture Trustee, or by 31 December 2013 with a Divestiture Trustee, which
was recorded in the Parex Final Decision (!). Therefore that commitment to divest the Wealth Management Busi-
ness by those deadlines has been breached.

3. POSITION OF THE LATVIAN AUTHORITIES
3.1. On the un-notified maturity extensions of the subordinated debt

(24) In its submissions of information regarding the un-notified aid which are mentioned in recital 9, as well
as in the revised restructuring plan, the Latvian authorities submit that the Commission had been informed of
the possibility of the maturity extension of the subordinated debt on a number of occasions. In consequence,
Latvia considers that the longer maturity of the subordinated debt does not entail un-notified State aid.

(25) More specifically, Latvia expresses the view that:

(i) the Commission had been informed of the possibility of the maturity extension of the subordinated debt
on a number of occasions, as it was expressly referred to in the restructuring plan and the reports of the
Monitoring Trustee;

(ii) according to the final version of the restructuring plan, it was not planned that the subordinated debt
would be fully repaid by 2017. In addition, the restructuring plan assumed when determining the eligible
capital for calculating capital adequacy that the maturity of the subordinated financing would be extended
to avoid suffering from a 20 % amortisation rate starting from the fifth year and until maturity;

(ili) in line with those provisions, the Parex Final Decision provided that the subordinated loans were expected
to mature in the period 2015-18, thus envisaging a prospective extension of the subordinated debt (3);

(26) Moreover, Latvia has argued that the payment by Citadele of interest rates in excess of market conditions
allays any State aid concerns that could exist.

(27) Finally, Latvia notes that discussions [...] are currently being held [...].

3.2. Regarding the un-notified liquidity support granted to Reverta

(28) Latvia explained that it provided Reverta with liquidity in excess of the support limits in the Parex Final
Decision because the deposits from the State were not transformed into capital support by capitalising the prin-
cipal of State treasury deposits to the extent that had been envisaged in that Decision. That transformation did
not occur because after Reverta’s banking licence had been revoked the relevant Latvian legislation no longer
required statutory capital to be maintained. The Parex Final Decision had mentioned capitalising LVL [40-110]
million of principal in the base case, whereas in fact only LVL 12,4 million of principal was capitalised.

(29) Latvia argues that capitalising less principal benefitted the State because:
(iv) Latvia receives interest on liquidity aid but has no income from capital aid;
(v) Latvia remains a senior secured creditor rather than junior equity holder, which ensures higher recoverabi-

lity of funds in case of insolvency or liquidation, given that the State Treasury will have priority towards
proceeds collectable within the insolvency process;

(") See recital 73 of the Parex Final Decision.
(3 In that respect, Latvia points to recital 148 of the Parex Final Decision.



16.5.2014 Dziennik Urzedowy Unii Europejskiej C147/17

(vi) the capital invested as Tier 1 will not be recovered by the State (!); and

(vii) there is more burden-sharing by legacy minority stakeholders as a result of interest payments by Reverta to
the State.

3.3. Regarding the breach of the commitment for Wealth Management Business divestment

(30) Latvia states that the return of Citadele as a stand-alone entity to the private sector would have been put
at risk if Citadele had divested the Wealth Management Business by 30 June 2013 as foreseen in the restructu-
ring plan of 2010 or, in any event before Latvia had divested its stake in Citadele. Latvia claims that Citadele
without the Wealth Management Business has no viable business model.

(31) The Latvia has therefore requested the Commission to amend the Parex Final Decision in order to allow
Citadele to retain the Wealth Management Business until after the entire bank passes to the private sector.

(32) Such a request was first made in August 2012 in discussions between Latvia and the Commission before
the Amendment Decision was taken. During those discussions the Latvian authorities ultimately decided not to
request an extended deadline for divesting the Wealth Management Business.

4. ASSESSMENT

(33) Pursuant to Article 13(1) in conjunction with Article 4(4) of Council Regulation (EC) No 659/1999 of
22 March 1999 laying down detailed rules for the application of Article 108 of the Treaty on the Functioning
of the European Union (}) the Commission may open a formal investigation procedure if it finds that doubts
are raised as to the compatibility with the internal market of an unlawful aid measure (°).

4.1. Existence of unlawful aid

(34) Article 107(1) of the Treaty provides that, save as otherwise provided in the Treaty, any aid granted by
a Member State or through State resources in any form whatsoever which distorts or threatens to distort
competition by favouring certain undertakings or the production of certain goods is in so far as it affects trade
between Member States, be incompatible with the internal market.

(35) As described in recital 21, Parex banka and subsequently Citadele and Reverta have obtained measures
from Latvia in addition to the aid measures examined in the Rescue Decisions and the Parex Final Decision.

(36) With regard to the subordinated debt, the fact that such a measure contains State aid was established in
the first rescue Decision, when the Commission approved the issuance of subordinated debt with five years
maturity as a compatible aid measure. The Commission decided at that time that a market economy investor
would not have granted subordinated debt with a five-year maturity (¥).

(37) The measure which was in fact granted by Latvia in favour of Parex banka was identical with the
measure approved by the Commission except for the fact that it had a longer maturity. As such, the measure
which was in fact granted would also be State aid unless the longer maturity eliminated any advantage to
Parex banka. However, subordinated debt with a seven-year maturity would give the borrower a greater advan-
tage since the risk perceived by an investor for any given investment increases as the maturity of the invest-
ment is extended. When the subordinated debt with a seven-year maturity was granted, it would have been
even less likely for a market economy investor to grant the subordinated debt under those extended terms than
it would for it to have done so for five years. For that reason, the longer maturity of the subordinated debt
represented an additional advantage for Parex banka compared to the form of the subordinated debt that was
approved in the Rescue Decisions and the Parex Final Decision.

(38) The maturity of the subordinated debt was later further extended by an additional 18 months. As the risk
perceived by an investor for any given investment increases as the maturity of the investment is extended,
a market economy investor would not have granted the subordinated debt under those extended terms in the
absence of any countervailing payment fully offsetting the investor’s increased risk. For that reason, the longer
maturity of the subordinated debt represents an additional advantage for Citadele compared to the form of the
subordinated debt that was approved in the Rescue Decisions and the Parex Final Decision.

(39) Latvia justifies granting subordinated loans with a longer maturity than approved by claiming that the
Commission had been informed of a possible maturity extension through the restructuring plan and submissions
of the Monitoring Trustee.

(") Recital 49 of the Parex Final Decision.

(3 OJL 83,27.3.1999, p. 1.

(*) Under Article 1 of Regulation (EC) No 659/1999, unlawful aid means new aid put into effect in contravention of Article 108(3) of the
Treaty — i.e. without notification to the Commission of aid measures before they are put into effect.

(*) Recital 40 of the first rescue Decision.
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(40) The Commission does not accept that argument. The possible need to extend the maturity of the subordi-
nated loan was only incidentally mentioned, for information, by the Monitoring Trustee in previous monitoring
reports (e.g. that of 30 June 2012) as an option under consideration by Latvian authorities. A mention of the
possibility that additional aid may be granted by a Member State does not constitute or substitute for a formal
notification of aid measures, within the meaning of Article 108(3) of the Treaty.

(41) Latvia also contends that the recital 148 of the Parex Final Decision explicitly provided that the subordi-
nated loans were expected to mature in the period 2015-18, thus envisaging a prospective extension of the
subordinated debt.

(42) The Commission does not share that interpretation. Recital 148 of the Parex Final Decision refers to the
subordinated loans by legacy shareholders in Parex, and not to the subordinated loans granted by Latvia.

(43) With regard to the liquidity support granted to Reverta, it was initially approved as part of the compa-
tible State aid measures approved in the first rescue Decision, in the form of State deposits. At that time, the
Commission noted that Parex banka lacked liquid collateral and that Latvia had deposited the funds, taking into
account the bank’s liquidity needs, when no market investor was willing to provide liquidity in view of the
fragile situation of Parex banka (!).

Following the Parex Final Decision (and the split in a good and a bad bank) the liquidity aid was subsequently
transferred to Citadele and Reverta. The former has already repaid in full its share of the liquidity support,
whereas the latter had to limit the amounts of liquidity support it received, as set out in recital 21(ii).
However, the amount of liquidity support actually granted to Reverta exceeds even the worst case scenario level
approved within the Parex Final Decision. That additional liquidity support provides a supplementary advantage
for Reverta compared to the aid approved by the Rescue Decisions and Parex Final Decision. None of the
other features of the liquidity support apart from its quantity have been altered and so the Commission conc-
ludes that the measure constitutes State aid.

(44) None of those three additional measures (the seven-year subordinated loan; the 18-month extension; and
the additional liquidity support) had been notified to the Commission. Latvia has therefore not complied with
the standstill obligation under Article 108 of the Treaty.

(45) Based on the facts that:

— both the longer initial maturity and the extended maturity of the subordinated debt and the increased liqui-
dity support clearly represent additional advantages compared to the approved aid measures, and therefore
are additional aid (as all of the other criteria under Article 107(1) of the Treaty are still in place), and

— the absence of any notification to the Commission for those additional aid measures,
the Commission therefore considers that the measures described in recital 21 represent unlawful aid.

4.2. Compatibility of the aid
4.2.1. The subordinated loans with extended maturity

(46) In line with the 2008 Banking Communication (3} which was in force when the subordinated loan was
initially granted and when it was subsequently extended, in order for aid to be compatible, it had to comply
with several conditions:

— appropriateness (to be well targeted to its objective, e.g. to remedy a serious disturbance in the economy,
and take the most appropriate form for that purpose to remedy the disturbance),

— necessity (to be necessary to achieve the objective, and remain at the minimum necessary to do that),

— proportionality (the positive effects of the aid must be properly balanced against the distortions of competi-
tion, in order for the distortions to be limited to the minimum necessary to reach the measures’ objectives).

(47) The objective of granting a subordinated loan qualifying as Tier 2 capital to Parex banka was to enable it
to continue to satisfy the capital adequacy ratio and to ensure that it is sufficiently capitalised so as to better
withstand potential losses, in order to avoid a serious disturbance in the Latvian economy.

(") Recital 41 of the first rescue Decision.
() Communication on the application of State aid rules to measures taken in relation to financial institutions in the context of the current
global financial crisis OJ C 270, 25.10.2008.
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(48) In the first rescue Decision, the Commission noted that the subordinated debt for Parex banka was
limited to the minimum necessary in scope and time. Among other elements, the limitation to the minimum
necessary was based on the commitment of the Latvian authorities to grant subordinated debt with a maximum
maturity of five years. In that regard, the Commission noted in that decision that the minimum maturity for
the subordinated debt to qualify as Tier 2 capital under Latvian legislation was five years. The aid measure was
therefore qualified as compatible.

(49) The second and third rescue Decisions, the Parex Final Decision and the Amendment Decision did not
alter the assessment of the first rescue Decision in that respect, concerning the limitation to the minimum
necessary.

(50) The Commission notes that Latvia has not brought forward arguments to demonstrate the compatibility of
the aid stemming from the extended maturity of the subordinated loans.

(51) Therefore, based on the information available to Commission at this time, the un-notified aid measure
concerning the subordinated debt issued with a maturity of seven years instead of five years as initially
approved cannot be qualified as compatible, considering that: a) the existing assessment is that a five-year matu-
rity of the subordinated debt was what ensured limitation to the minimum necessary and b) no new arguments
have been presented for justification of compatibility.

(52) Equally, based on the information available to Commission at this time, the un-notified aid measure
concerning the additional prolongation of the subordinated debt maturity by 18 months cannot be qualified as
compatible, considering that: a) the existing assessment is that a five-year maturity of the subordinated debt was
what ensures limitation to the minimum necessary and b) no new arguments have been presented for justifica-
tion of compatibility.

(53) The Commission invites Latvia and any interested parties to present it with additional elements relevant to
whether the seven-year duration of the subordinated loan and its subsequent extension by 18 months consti-
tutes aid which was limited to the minimum necessary.

4.2.2. The liquidity support measure

(54) The assessment of the restructuring plan in the Parex Final Decision was based on assumptions presented
at that time regarding the expected inflows of liquidity into Reverta which would allow it to start repaying the
liquidity support granted in the form of State deposits, up to a certain level (1).

(55) The amounts expected to remain unpaid, as described in the Parex Final Decision, ranged from LVL [...]
million (the base case scenario) to LVL [...] million (the worst case scenario). As explained in recital 21, the
actual amounts from which Reverta has benefited have constantly exceeded those laid out in the Parex Final
Decision.

(56) The Commission notes that Latvia has not brought forward arguments to demonstrate the compatibility of
the aid stemming from the additional liquidity support.

(57) In view of this, and considering also the fact that the revised restructuring plan presented by Latvia
includes numerous other adjustments compared to the plan approved through the Parex Final Decision, the
Commission is not in the position at this time to qualify the additional liquidity support as compatible with
the internal market. A more in-depth assessment of the impact the revised levels of liquidity support will have
to be carried out, taking into account the revised restructuring plan in its entirety.

4.3. The breach of the commitment to divest the Wealth Management Business

(58) Pursuant to Article 16 of Regulation (EC) No 659/1999 the Commission may open a formal investigation
procedure if aid is misused, ie. if the beneficiary used aid in contravention of a decision taken pursuant to
Article 7(3) of that Regulation.

(59) In the Parex Final Decision (% Latvia committed that Citadele would divest the Wealth Management Busi-
ness by certain deadlines.

(60) Latvia confirmed that the Wealth Management Business has not been divested within the agreed deadlines.
This constitutes a breach of the terms of the Parex Final Decision and hence a misuse of the aid granted. The
Commission invites Latvia and interested parties to comment on that conclusion and to present any elements
which would allow the Commission to consider whether aid obtained by Citadele could be considered compa-
tible with the internal market if the Wealth Management Business were not to be divested separately from
Citadele.

(") Recital 55 of the Parex Final Decision.
(3 See recital 73 of the Parex Final Decision.
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5. CONCLUSION

The Commission concludes, in regard to the unlawful aid described in recital 21, that doubts are raised as to
the compatibility with the internal market based on the information available at this time. The Commission
therefore has decided to open a formal investigation procedure pursuant to Articles 13(1) and 4(4) of
Regulation (EC) No 659/1999.

Moreover, the Commission concludes that the breach of commitment described in recital 23 constitutes misuse
of aid. The Commission therefore has decided to open a formal investigation procedure also for misuse of aid
pursuant to Article 16 of Regulation (EC) No 659/1999.

In the light of the foregoing considerations, the Commission, acting under the procedure laid down in
Article 108(2) of the Treaty on the Functioning of the European Union, requests Latvia to submit its comments
and to provide all such information as may help to assess the measures (in particular the compatibility of the
un-notified aid), within ten working days of the date of receipt of this letter. It requests your authorities to
forward a copy of this letter to the potential recipient of the aid immediately.

The Commission would draw your attention to Article 14 of Regulation (EC) No 659/1999, which provides
that all unlawful aid may be recovered from the recipient.

The Commission warns Latvia that it will inform interested parties by publishing this letter and a meaningful
summary of it in the Official Journal of the European Union. It will also inform interested parties in the EFTA
countries which are signatories to the EEA Agreement, by publication of a notice in the EEA Supplement to
the Official Journal of the European Union and will inform the EFTA Surveillance Authority by sending a copy of
this letter. All such interested parties will be invited to submit their comments within ten working days of the
date of such publication.’
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