19.3.2015 Dziennik Urzedowy Unii Europejskiej C92/3

INFORMACJE DOTYCZACE EUROPEJSKIEGO OBSZARU GOSPODARCZEGO

URZAD NADZORU EFTA

Zaproszenie do zglaszania uwag zgodnie z czeScig I art. 1 ust. 2 protokolu 3 do Porozumienia
pomiedzy pafnstwami EFTA w sprawie ustanowienia Urzedu Nadzoru i Trybunalu
Sprawiedliwos$ci dotyczacych pomocy pafistwa w odniesieniu do umowy na dostawy energii
elektrycznej migdzy islandzkim krajowym przedsigbiorstwem energetycznym Landsvirkjun
a przedsigbiorstwem PCC Bakki Silicon hf. oraz w odniesieniu do umowy na przesy! energii
elektrycznej pomiedzy operatorem systemu przesylowego Landsnet, bedacym spoétka zalezng
Landsvirkjun, a przedsigbiorstwem PCC Bakki Silicon hf. w zwiazku z planowana na Islandii
budowg zakladu wytwérczego krzemu metalicznego o mocy produkcyjnej 33 000 ton rocznie

(2015/C 92/03)

Decyzjg nr 543/14/COL z dnia 10 grudnia 2014 r., zamieszczong w autentycznej wersji jezykowej na stronach nastepu-
jacych po niniejszym streszczeniu, Urzad Nadzoru EFTA wszczal postgpowanie na mocy czgéci I art. 1 ust. 2 protokotu
3 do Porozumienia pomiedzy panstwami EFTA w sprawie ustanowienia Urzedu Nadzoru i Trybunatu Sprawiedliwosci.
Wladze Islandii otrzymaly stosowna informacje wraz z kopia wyzej wymienionej decyzji.

Urzad Nadzoru EFTA wzywa niniejszym panstwa EFTA, panstwa czlonkowskie UE oraz inne zainteresowane strony do
zglaszania uwag w sprawie omawianego $rodka w terminie jednego miesigca od daty publikacji niniejszego zaproszenia
na ponizszy adres Urzedu Nadzoru EFTA:

EFTA Surveillance Authority
Registry

Rue Belliard/Belliardstraat 35
1040 Bruxelles/Brussel
BELGIQUE/BELGIE

Uwagi zostang przekazane wladzom islandzkim. Zainteresowane strony zglaszajace uwagi moga wystapi¢ z odpowied-
nio uzasadnionym pisemnym wnioskiem o objecie ich tozsamosci klauzulg poufnosci.

STRESZCZENIE
Procedura

W dniach 15 1 17 kwietnia 2014 r. — dla pewnosci prawa i zgodnie z czescig I art. 1 ust. 3 protokotu 3 — wladze
islandzkie zglosity Urzedowi umowe na dostawe energii elektrycznej zawartg w dniu 17 marca 2014 r. przez krajowe
przedsi¢biorstwo energetyczne Landsvirkjun i spotke PCC Bakki Silicon hf. W pismie z dnia 19 maja 2014 r. Urzad
zwrécil si¢ do wladz islandzkich o dodatkowe informacje na temat cen energii elektrycznej i niezbednych inwestycji
w rozbudowe sieci, jakich dokona operator systemu przesylowego. Dnia 19 czerwca 2014 r. Urzad otrzymal czesciows
odpowiedz od przedsigbiorstwa Landsvirkjun. W dniu 22 lipca 2014 r. Urzad wystosowal drugie wezwanie do udziele-
nia informacji, na ktére w dniu 23 wrze$nia 2014 r. otrzymal odpowiedz od przedsigbiorstwa Landsvirkjun, a w dniu
20 pazdziernika 2014 r. — od wiadz islandzkich.

Ocena $rodka

PCC Bakki Silicon hf. jest spélka z ograniczong odpowiedzialnoscia utworzong w Islandii, nalezacg do migdzynarodo-
wego holdingu PCC SE w Duisburgu, Niemcy. Spétka zamierza zbudowac i eksploatowaé na pétnocnym wschodzie
wyspy energochlonny zaklad produkeji krzemu metalicznego. W tym celu zawarla umowe z nalezacym do panstwa
przedsiebiorstwem energetycznym Landsvirkjun na zakup 58 megawatéw mocy elektrycznej przez okres 15 lat.

Dla pewnosci prawa Islandia zglosita umowe do Urzedu. Aby zapewni¢ dostawy energii elektrycznej do zakladu
wytworczego krzemu metalicznego, nalezace do pafistwa przedsigbiorstwo energetyczne zbuduje elektrownie geoter-
miczng. Obliczenia rentownosci elektrowni przedstawione przez Landsvirkjun pokazuja, ze przy naroslych juz kosztach
jej budowy i po uwzglednieniu planowanych dochodéw z umowy na dostawy energii elektrycznej projekt nie jest ren-
towny. W zwiazku z powyzszym Urzad ma watpliwosci co do tego, czy krajowe przedsigbiorstwo energetyczne, zawie-
rajac umowe na dostawy energii elektrycznej na obecnych warunkach, dziatato jak inwestor prywatny.

Ponadto operator systemu przesylowego Landsnet zawarl ze spétka PCC Bakki Silicon hf. umowe na przesyt uzgodnio-
nej mocy elektrycznej, w odniesieniu do ktérej to umowy rodza si¢ watpliwosci co do tego, czy jest ona zgodna
z islandzkimi ustawowymi przepisami dotyczacymi zasad pokrywania kosztéw przez nowego energochlonnego uzyt-
kownika podlaczajacego si¢ do krajowej sieci przesytowej; odnosne koszty pokrywane sg za pomocs (i) oplaty dodatko-
wej z tytulu obnizenia napiecia przesylowego (oplaty dodatkowej za obnizenie napiecia) oraz (i) wkladu na pokrycie
kosztéw dodatkowych powstalych dla innych uzytkownikéw sieci w wyniku podlaczenia nowego energochlonnego
uzytkownika (wklad do systemu). Zwolnienia moga stanowi¢ pomoc panstwa.
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Whniosek

W zwigzku z powyzszym Urzad ma watpliwosci co do tego, czy warunki umowy na dostawy energii elektrycznej,
oplata dodatkowa za obnizenie napiecia oraz wklad do systemu przewidziane w umowie na przesy! energii zawieraja
elementy pomocy pafistwa w rozumieniu art. 61 ust. 1 Porozumienia EOG, ktére sg zgodne z art. 61 ust. 3 tego
porozumienia.

W zwiazku z tym Urzad podjat decyzje o wszczgciu formalnego postepowania wyjasniajacego zgodnie z czg¢scig I art. 1
ust. 2 protokotu 3 do Porozumienia pomiedzy pafstwami EFTA w sprawie ustanowienia Urzedu Nadzoru i Trybunatu
Sprawiedliwosci w odniesieniu do umowy na dostawy energii elektrycznej oraz w odniesieniu do oplaty dodatkowej za
obnizenie napigcia i wkladu do systemu przewidzianych w umowie na przesyl energii zawartej z PCC Bakki Silicon hf.

Zainteresowane strony wzywa si¢ do nadsylania uwag w terminie jednego miesigca od publikacji niniejszego zawiado-
mienia w Dzienniku Urzgdowym Unii Europejskiej.

EFTA SURVEILLANCE AUTHORITY DECISION
No 543/14/COL
of 10 December 2014

to initiate the formal investigation procedure with regard to the Power Contract and the
Transmission Agreement for the PCC Silicon Metal Plant at Bakki

(Iceland)

[non-confidential version]

THE EFTA SURVEILLANCE AUTHORITY (THE AUTHORITY’),

HAVING REGARD to the Agreement on the European Economic Area (the EEA Agreement), in particular to
Articles 61 to 63 and Protocol 26,

HAVING REGARD to the Agreement between the EFTA States on the Establishment of a Surveillance Authority and
a Court of Justice (‘the Surveillance and Court Agreement), in particular to Article 24,

HAVING REGARD to Protocol 3 to the Surveillance and Court Agreement (Protocol 3°), in particular to Article 1(3) of
Part [ and Articles 4(4) and 6 of Part II,

HAVING REGARD to the consolidated version of the Authority’s Decision No 195/04/COL of 14 July 2004 on the
implementing provisions referred to under Article 27 of Part Il of Protocol 3,

Whereas:
. FACTS
1. Procedure
(1) By letter submitted electronically on 15 April 2014 (') and a letter from Landsvirkjun, the national power com-

pany, received on 17 April 2014 (3, the Icelandic authorities notified for legal certainty a contract on the sale
of electric power for a silicon metal plant to be constructed and operated by PCC Bakki-Silicon hf. at Bakki at
Husavik in North-East Iceland pursuant to Article 1(3) of Part I of Protocol 3.

(2) By letter dated 19 May 2014 (°) the Authority requested additional information from the Icelandic authorities
regarding the pricing of electricity and the necessary investment. The Authority received a partial reply on
19 June 2014 by way of registered mail from Landsvirkjun (¥). The Authority sent a second information request
on 22 July 2014 (°) to which it received a reply from Landsvirkjun by way of registered mail on 23 September
2014 (°) and from the Icelandic authorities by an electronically submitted letter on 20 October 2014 ().
Landsvirkjun also submitted information by way of e-mail on 22 August 2014 (¥).

1

() Event No 705821 (ref. FJR14040039/17.4.1).
(%) Events Nos 705962-4 (ref. 55-2014).

(%) Event No 708675.

(*) Events Nos 711527, 711529-32, 711536, 711538-40, 711544 and 711546 (ref. 57-2014/00.12).
(*) Event No 716298.

(°) Event No 723009 (ref. 57-2014/00.12).

() Events Nos 726153-54 and 726156-58 (ref. JR14040039/17.4.1 and 2014-04-20/10.5).

(®) Event No 726504.

6
7
8
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2. Description of the measures and the parties
2.1 The background and the scope of this Decision

(3) By Decision No 111/14/COL (°), adopted on 12 March 2014, the Authority approved 23,33 million EUR (net
present value (NPV) 13,64 million) regional investment aid to PCC Bakki-Silicon hf. for its planned energy-
intensive silicon metal plant in Bakki at Hasavik, according to an investment agreement entered into between
the company and the Icelandic Government on 27 September 2013 on the basis of Act No 52/2013 (the PCC
Act’). The investment agreement was notified to the Authority on 4 July 2013 and in the course of the admin-
istrative procedure of that case the Icelandic authorities informed the Authority that a power purchase agree-
ment had been signed between Landsvirkjun and PCC Bakki-Silicon hf. on 28 June 2012 for the purposes of
providing PCC Bakki-Silicon with the contract power, 52 — 58 megawatts (MW). However, the exact terms and
conditions were not yet concluded. Furthermore, they explained that the national transmission system operator,
Landsnet, and PCC Bakki-Silicon hf. were discussing an agreement on the transmission of the contract power.
The Icelandic authorities informed that they intended to later notify a power purchase agreement for reasons of
legal certainty. Therefore, agreements relating to the power were not subject to assessment in Decision
No 111/14/COL ().

4) The power purchase agreement subject to assessment in the present case was entered into between Landsvirk-
jun and PCC Bakki-Silicon hf. on 17 March 2014 (‘the Power Contract) (). It refers to a separate agreement,
entered into on 7 February 2014, between Landsnet and PCC Bakki-Silicon hf., on the transmission of the
contract power (‘the Transmission Agreement’) ('2). The Power Contract and the Transmission Agreement are so
closely linked to each other that they are considered to be inseparable from one another. Therefore, the Author-
ity will in this Decision assess the relevant elements of both agreements.

2.2. The contracting parties
221. PCC

(5) PCC Bakki-Silicon hf. (PCC) is a limited liability company incorporated in Iceland in June 2012, majority
owned by PCC SE, an international holding company based in Duisburg, Germany. The group employs more
than 2 800 employees at 36 sites in 16 countries. Their group sales are generated in three divisions, i.e. chemi-
cals, energy and logistics. In 2013, group sales amounted to EUR 625 million ().

2.2.2.  Landsvirkjun

(6) Landsvirkjun is a public partnership company regulated by Act No 42/1983 on Landsvirkjun, as amended (‘the
Landsvirkjun Act).

7) The company was established as an enterprise, jointly owned by the State Treasury and the City of Reykjavik in
equal parts, on the basis of Act No 59/1965 on Landsvirkjun (*4), by a Partnership Agreement of 1 July 1965
between the Government of Iceland and the City Council of Reykjavik. Laxd Power Station, a power company
jointly owned by the Town of Akureyri and the State Treasury, was merged with Landsvirkjun with effect from
1 July 1983 and as a result Landsvirkjun became a national electricity company operating all over Iceland,
whereas it had been operating only in parts of the country before.

(8) The founding of Landsvirkjun in 1965 may be traced back to the Icelandic government’s growing interest in
increasing the utilization of hydroelectric energy resources by attracting foreign investors for the energy-
intensive industry in Iceland. This happened following the interest of the Swiss aluminium producer Alusuisse
in building an aluminium plant in Iceland; the Straumsvik Aluminium Plant, later purchased by Rio Tinto Alcan
Iceland.

9) Landsvirkjun is by far the largest electricity producer in Iceland with an output of 12 842 gigawatt hours
(GWh) in 2013, which according to the company’s own estimates, represents approximately 71 % of
Iceland’s overall electricity production. The company produces electricity from hydro (96 %) and geothermal
(4 %) sources and operates 16 power stations (*°).

(°) Available at the Authority’s website: http:/[www.eftasurv.int/media/state-aid/decision_111_14_COL.pdf
19 See Decision No 111/14/COL paragraphs 10 and 11.

') Event No 705963.

%) Event No 726156.

) Further information is available at: https:/[www.pcc.eu/ttw/pcc.nsf/id/[EN_Home

') Act No 59/1965 was later repealed and replaced by Act No 42/1983.

') Information from the website of Landsvirkjun.

(
(
(
(
(
(


http://www.eftasurv.int/media/state-aid/decision_111_14_COL.pdf
https://www.pcc.eu/ttw/pcc.nsf/id/EN_Home
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(11)

(13)

(14)

(16)

(17)

Landsvirkjun is currently governed by the provisions of the Landsvirkjun Act. According to Article 1(1) of the
Act, the legal form of the company is a public partnership with joint liability. The owners are responsible for
Landsvirkjun’s liabilities as further stipulated in the Landsvirkjun Act. Unlimited State guarantee for of all
Landsvirkjun’s liabilities was in place until 2011, when a State guarantee on new financial obligations was made
subject to an approval by the State and an appropriate premium, whereas it was subject to limited premium
before (*%). Unlimited guarantee is retained for all liabilities entered into before the entering into force of Act
No 21/2011, amending the Landsvirkjun Act.

As of 1 January 2007, the State Treasury took over the ownership shares of the Town of Akureyri and the City
of Reykjavik in Landsvirkjun. The company remained a partnership company with joint liability of the owners.
Landsvirkjun is now jointly owned by the State Treasury (99,9 %) and Eignarhlutir ehf. (0,1 %). The latter is
a limited liability company wholly owned by the State Treasury. The state’s interests are controlled by the Minis-
try of Finance and Economic Affairs.

According to the Landsvirkjun Act, the company shall be financially independent. It is foreseen that Landsvirk-
jun shall pay dividends to its owners, determined on the basis of the performance of the company and the
profits carried forward from preceding years.

Landsvirkjun’s board of directors is composed of five members and an equal number of alternate members, all
appointed by the Minister of Finance and Economic Affairs. The board adopts their own Rules of Procedure and
according to the information provided by the Icelandic authorities the board functions like any other independ-
ent board of directors of a company engaging in competitive business operations (7).

2.2.3.  Landsnet

Following the liberalization of the electricity sector the Electricity Act No 65/2003 (‘the Electricity Act) was
adopted in 2003 and on 1 January 2005 Landsvirkjun’s Transmission Division became Landsnet hf., a limited
liability company, owned by the Icelandic Treasury, and later a subsidiary of Landsvirkjun (*¥). Landsnet owns
and operates the Icelandic transmission system.

According to Article 8 of the Electricity Act, a sole company shall be entrusted with the transmission of elec-
tricity in Iceland and the balancing of the electricity. According to the Act, the majority stakeholders in the
transmission system operator (the TSO’) shall be the State and/or entities or companies solely owned by the
State. Act No 75/2004 on Landsnet (‘the Landsnet Act) established Landsnet as the sole TSO in Iceland.
According to the Landsnet Act the company’s board of directors is appointed directly by the Minister (of Indus-
try and Commerce) and the board shall operate independently from other companies operating in the field of
generation, sale or distribution of electricity. At the outset, the Icelandic Treasury was the sole owner of the
shares in Landsnet and subsequently the shares were transferred to state owned utilities in Iceland in exchange
for their transmission system assets, which became part of Landsnet’s assets.

2.3. The Power Contract and the Transmission Agreement
2.3.1.  The characteristics of the electricity market in Iceland

The Icelandic electricity system is an isolated one; no interconnection exists. There have been discussions about
an interconnector between Iceland and the UK on a long term horizon, but this is preliminary and no decision
has been taken (**).

As described above, Iceland has attracted energy-intensive users since the creation of Landsvirkjun and its
hydroelectric energy resources. The total generation of electricity in Iceland in 2013 was 18 116 GWh, out of
which Landsvirkjun generated around 71 %. Landsvirkjun is only active on the wholesale market for electricity,
where its competitors are Orka ndttdrunnar (Our Nature — ON) and HS Orka. Landsvirkjun’s customers are
composed of seven energy-intensive users representing purchase of 85 % of the company’s output, and six dis-
tribution companies, purchasing 13 %, whereas Landsnet, the TSO, purchases 2 % for electricity losses. The sale
of the electricity is made through directly-negotiated contracts and the energy-intensive users are connected to
the transmission system directly.

(") According to Act No 21/2011 amending the Landsvirkjun Act. See also Decision No 302/09/COL proposing appropriate measures for

Landsvirkjun.

(") See Decision No 392/11/COL, paragraph 11 and Event No 705962, page 1.

(") Landsnet is owned by the following state owned utilities: Landsvirkjun 64,73 %, RARIK (Iceland State Electricity) 22,51 %, Orkuveita
Reykjavikur (Reykjavik Energy) 6,78 % and Orkubu Vestfjarda (Westfjord Power Company) 5,98 %.

(**) See draft Ten-Year Network Development Plan 2014, prepared by ENTSO-E, European Network of Stransmission System Operators for
Electricity, pages 161-2, available at https://www.entsoe.eu/major-projects/ten-year-network-development-plan/tyndp-2014/Pages|
default.aspx


https://www.entsoe.eu/major-projects/ten-year-network-development-plan/tyndp-2014/Pages/default.aspx
https://www.entsoe.eu/major-projects/ten-year-network-development-plan/tyndp-2014/Pages/default.aspx

19.3.2015 Dziennik Urzedowy Unii Europejskiej C92/7

(18)  The following chart demonstrates the share of consumption between the energy-intensive users (aluminium,
ferrosilicon and aluminium foil industry), 80 %, public services, other industrial users and households, 20 %, in
2011 in Iceland.

Fishing | 0%
Agriculture 2%
Aluminium foils factory 3%
Other Industries 3%

Utilities 4%
Residental Consumption 59
Ferrosilicon Industry 6%
Public Services
Aluminium Industry 71%
I T T T T T » GWh

0 2.000 4.000 6.000 8.000 10.000 12.000
Figure 1. Source: the National Energy Authority (NEA)

2.3.2.  Background on the utilization of geothermal energy in the Lake Myvatn area and transmission facilities

(19)  According to information provided to the Authority in the context of Decision No 111/14/COL (*%) the Icelan-
dic authorities, including six municipalities (*!) in the North-East of Iceland, have since the beginning of this
century made an effort to attract investors to establish an energy-intensive project in Pingeyjarsysla county,
utilising the geothermal resources of the region. A letter of intent was signed between the Icelandic Govern-
ment and four local municipalities on 25 May 2011, stating that the energy in the area shall be used for indus-
trial development in the region, as described further below in paragraph (24). Landsvirkjun currently operates
two geothermal power plants in the Lake Myvatn area: Krafla with 60 MW and Bjarnarflag with 3 MW. The
third geothermal area, beistareykir, is located between Lake Myvatn and the town of Husavik, where the PCC
Plant is envisaged at a Greenfield site named Bakki. See Figure 2.

Figure 2. Source: Landsvirkjun

(*) See paragraph 7 of Decision No 111/14/COL.
(*") These municpalities are: Nordurping, Dingeyjarsveit, Skitustadahreppur, Tjorneshreppur, Svalbardshreppur and Langanesbyggd, which
toghether form Pingeyjarsysla county.
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(23)

(24)

(25)

(26)

beistareykir ehf. was established as a limited liability company in 1998, to engage in research and preparation
work in relation to a proposed power plant at Peistareykir. Landsvirkjun initially became a sharcholder in Peis-
tareykir ehf. in 2005, acquiring a share of 31,97 %. Other shareholders were smaller local power companies
and two small municipalities. During 2009 to 2012, Landsvirkjun bought the remaining shares in the com-
pany, becoming the sole owner on 1 April 2012. The merger of Peistareykir ehf. and Landsvirkjun became
effective as of 1 July 2013, by an authorization granted by the Parliament, and provided for in Act No 127/2013,
amending the Landsvirkjun Act.

In 2005, Landsvirkjun initiated a comprehensive exploration program with the aim to develop up to 400 MW
of electricity in the geothermal areas close to Lake Myvatn, consisting of Peistareykir, Bjarnarflag and Krafla.

In 2006, the international aluminium company Alcoa signed a Memorandum of Understanding (MoU’) with
the Icelandic Government and the municipality of Nordurping, where Bakki is located, on a feasibility study for
an aluminium plant at Bakki using 400 MW of power. MoUs were also signed by Landsvirkjun and Landsnet.
The Memorandum between Landsvirkjun and Alcoa expired in 2008 and in 2011 Alcoa officially abandoned
the plan for its aluminium plant at Bakki ().

The environmental impact assessment for a 200 MW power plant at Peistareykir was completed 24 November
2010 ().

On 25 May 2011, the Icelandic Government and the municipalities of Nordurping, Skatustadahreppur, bingey-
jarsveit and Tjorneshreppur signed a letter of intent on the cooperation regarding the use of geothermal rights
in the county of Pingeyjarsysla for industrial development. The letter of intent stipulates that the parties are to
work jointly on utilising the energy resources in the region and building infrastructure with the objective of
achieving extensive economic development in the region. In the course of 2011, steps were taken between PCC
and Nordurping municipality as regards the new silicon metal plant to be constructed by PCC (**). On
8 February 2013 the Icelandic Government and the municipality of Nordurping, the Harbour Fund of
Nordurping and PCC signed a joint declaration on a silicon metal plant to be constructed at Bakki. In particu-
lar, in subsection IV of the joint declaration the parties commit to progress to the signature of the following
contracts:

— Harbour Contract between PCC and the Harbour Fund of Nordurping

— Site agreement between PCC and the municipality of Nordurping

— Investment agreement between PCC and the Icelandic Government

— Power contract between PCC and Landsvirkjun

— Transmission agreement between PCC and Landsnet

The owner of the land at Peistareykir is the municipality of Pingeyjarsveit. Landsvirkjun leases the site
(3 480 hectares) from the municipality. Licence for the operation of a 100 MW geothermal power station was
issued on 28 March 2014 by the National Energy Authority (the NEA’). Since the capacity of the area is not
known, Landsvirkjun aims at harnessing the geothermal power of the area in steps and to initially construct
a 45 MW station (¥). To that end, Landsvirkjun tendered out the purchase of 45 MW turbines on 25 March
2014 with an option for additional 45 MW turbines.

The Peistareykir Power Station project will be further described below, in subsection 2.3.4.

(**) Event No 705962, page 3-4.

(*) See the National Planning Authority’s opinion:
http:/[www.skipulagsstofnun.is/media/attachments/Umhverfismat/816/2010010099.pdf

(*) See Decision No 111/14/COL, paragraphs 7-9.

(*) Minutes of Landsvirkjun board meeting 14.3.2014. Event No 705964, Attachment 10, page 2.


http://www.skipulagsstofnun.is/media/attachments/Umhverfismat/816/2010010099.pdf
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(27)  Currently, the Bakki area is not connected to the grid and the use of geothermal energy has not started at
Peistareykir. The amount of steam harnessed so far in the Peistareykir area from seven wells is enough to gener-
ate 45-50 MW of electricity. The Deistareykir area does not enjoy a connection to the grid (%). Landsnet will
connect the planned industrial site at Bakki and the new power station at Peistareykir to the national grid at
Krafla with a new power line: from the current transmission system at Krafla through Peistareykir and to Bakki
with adequate transmission capacity to supply electricity to PCC and other future users at Bakki (¥), see
Figure 3.

Krafla-Bakki

Bakki

Husavik

Theistareykir

R
= New 220 kV
S— 132 kV
f— 66 kV
Krafla

33 kv

Figure 3. Source: Landsvirkjun

2.3.3.  The Power Contract

(28)  As referred to above, the Authority was informed about a power purchase agreement in the context of Decision
No 111/14/COL, but this initial contract was not notified to the Authority. The Authority has been provided
with some, however limited, information about the negotiation and exact terms of the initial power contract,
signed on 28 June 2012 (the 2012 Power Contract). Landsvirkjun has explained that negotiations started in
early 2011, however the 2012 Power Contract never became legally binding since PCC did not fulfil the condi-
tions precedent before an extended deadline.

(29)  Landsvirkjun put forward a new offer during the summer of 2013. The negotiations were handled on behalf of
Landsvirkjun by a committee of three members, led by the company’s Executive Vice President for Marketing
and Business Development. The negotiations were discussed by the board of directors at several meetings dur-
ing January to March 2014 and the Power Contract was approved by the board of directors on 14 March 2014.
The Power Contract was signed on 17 March 2014 and it has a duration of 15 years from 1 May 2017.

(30) The Power Contract has certain conditions precedent that were to be fulfilled on or before 30 May 2014. On
22 August 2014, Landsvirkjun informed the Authority that the deadline had initially been prolonged until
4 August 2014 and the parties were still in discussions, but the conditions had not yet been fulfilled and the
Authority would be updated on the process. On 23 September 2014, Landsvirkjun informed the Authority that
the conditions were not fulfilled and the parties had not reached an agreement on a new deadline. The Author-
ity understands that the contract’s conditions has not yet been fulfilled.

(*) The Authority notes that a 66 kV underground cable was constructed from beistareykir in 2013 to provide Landsvirkjun with working
electricity for the area and for a future connection with the regional grid in North-East Iceland.

(*) See Landsnet memorandum dated 13.2.2013 in Annex VII to the bill of law on the PCC Investment Agreement, assessed in Decision
No 111/14/COL, and available at: http://www.althingi.isaltext-/141/s/fylgiskjol/s1108-f_VILpdf, and a document prepared by Land-
svirkjun, dated 11.4.2014. Event No 705964, page 4.


http://www.althingi.is/altext-/141/s/fylgiskjol/s1108-f_VII.pdf
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(34)

(35)

(37)

(38)

According to an internal memorandum presented to the board of directors in Landsvirkjun on 6 March
2014 (**) the prices in the Power Contract are [...] (¥).

According to the Power Contract, Landsvirkjun will provide electricity for PCC’s new plant to be constructed in
Bakki (the Plant). The production capacity of the Plant will be 33 000 tons of silicon metal per annum. The
Plant is expected to start production in May 2017 and will require, in steps, 52-58 MW of power (mean per
hour), which will be provided exclusively by Landsvirkjun. The Power Contract provides for the sale of 52 MW
of power from [...], 56 MW from [...], and 58 MW from [...]. Annual energy delivery is expected to start at
[...] GWh and then gradually increase to [...] GWh per annum during the course of the Power Contract.

The Power Contract has a ‘Take-or-Pay’ obligation, which means that PCC must pay for a fixed amount of
energy per calendar year regardless of whether the actual consumption is less; this amounts to approximately
75 % of the entire contract power.

According to calculations provided by Landsvirkjun, the NPV of the Power Contract (net of investment costs) in
the base case is USD [...] million (*°).

The Power Contract has a pricing formula linked to the US consumer price index (CPI) and the price of silicon
metal. The base contract price starts at USD [...] per megawatt hour (MWh) on [...] until [...], after which it
will gradually increase up to USD [...], which will be the price as of [...] until its expiry in 2032. This contract
price does not include the cost of transmission, which will be paid by PCC to Landsnet. The contract has
a minimum price estimated to USD [...] per MWh during the contract period, and a ceiling, [...]% of the
Nordpool system spot price of electricity calculated in EUR. According to internal documents, Landsvirkjun
considers it likely that the company will only receive the CPI indexed minimum price (*!).

Landsvirkjun has estimated that the average real price throughout the duration of the Power Contract will be
USD [...] (2013 prices) per MWh (excluding transmission costs) and has submitted that this is among the high-
est prices Landsvirkjun has in current contracts with energy-intensive users and [...]. Landsvirkjun has
explained that USD 20 per MWh (also excluding transmission cost) was the average price in its existing con-
tracts with energy-intensive users in 2013 (*).

2.3.4.  The Peistareykir Power Station

The planned 45 MW power plant at beistareykir will be referred to in this Decision as ‘the Power Station’, if not
otherwise stated.

The majority of the contract power in the Power Contract entered into with PCC is not existing capacity in
Landsvirkjun’s current generation system and investment in generation capacity is therefore needed to provide the
power. For the purposes of providing the power, Landsvirkjun plans to build a geothermal power station at beistar-
eykir. As described above, the new Power Station to be built at beistareykir will have the capacity of 45-50 MW of
power from seven wells that have already been drilled. Surplus capacity available in Landsvirkjun’s generation sys-
tem will be provided for the remaining 8-13 MW needed for the Plant (*}). According to information provided by
Landsvirkjun, the Power Station would not be constructed at this point in time if it was not necessary for providing
the electricity needed for the PCC Plant, rather the Power Station would be constructed at a later stage (*%).

According to information provided by Landsvirkjun (**), the construction of a 45 MW power plant at Peistareykir is
necessary to ensure reliable delivery of the contract power to PCC within the timeframe envisaged in the Power
Contract. The total capacity of the geothermal area at beistareykir is not well known, and therefore it is envis-
aged that the area will be harnessed in steps. The first step is the 45 MW needed to provide PCC with enough
electricity for operation. The 45 MW Power Station at Peistareykir will have a generation capacity of 357 GWh,
which would increase the total electricity capacity of Landsvirkjun by 3 %.

(**) Internal note to Landsvirkjun's CEO, dated 4.3.2014, page 10, presented at the company’s board meeting on 6.3.2014. Event
No 711544.

(*) See also an internal memorandum regarding the draft 2012 Power Contract, dated 23.5.2012 presented at Landsvirkjun's board
meeting 25.5.2012. Event No 711538.

(*") Event No 711544, Attachment 8, page 28 and 31. Estimated NPV is in the range USD [...] to [...] million.

(*") Internal note from risk management division of Landsvirkjun on the Power Contract, pages 2 and 8, dated 4.3.2014, presented at
a board meeting on 6.3.2014. Events Nos 711532 and 711544.

(**) Event No 705964, page 10.

(*) Table 1 in Annex 1 to the Transmission Agreement. Event No 726156.

(**) Minutes from Landsvirkjun’s board meeting 21.2.2014, item 8. Event 705964, Attachment 3.

(*) Event No 705964, page 4.
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(40)  The Power Contract is the first that Landsvirkjun enters into with an energy-intensive user where the power will
not be generated mainly by hydropower facilities. The Power Station will be the first geothermal power station
initially constructed by Landsvirkjun. Landsvirkjun currently owns and operates two geothermal stations, both
in the vicinity of Peistareykir; Bjarnarflag 3 MW, built in 1969 by a company that later merged with Landsvirk-
jun; and Krafla 60 MW, initially built as a 30 MW station in 1974-8 by the Icelandic State, taken over by
Landsvirkjun in 1985 and expanded in 1996-9 to 60 MW.

(41)  Landsvirkjun has provided a breakdown of the estimated capital expenditures (CAPEX) related to the Power
Station (45 MW), demonstrated in the table below in thousands of USD, and a comparison of an option to
build a 90 MW power plant on the site (*).

45 MW 90 MW

Geéothermal Drilling s mivsssivsssis
Steam and MOisSt SEPArators....oiiiieieccsnennnes
Steam Gathering SYStem.........cvvvemecrnnieneninessneseseens
Material purchases for steam supply system..............
Civil Works
Road works

Earthworks
Surfacefinishing:sosvsnmnasanunsammnnneemg
Turbines, Generators and Cold End Equipment............
M T A TS F O I BT S ettt nsansnsrmsssrnape ish oo dhte e e mmaa s
GO O SV S BN i s vimmiaasivnsonassssbnminsinssssnsssss ssmsnsasisisainsnsst
Station Service and Ancillary Systems...

Engineering and Consultant Service.......cooincinnes
PrOj et S UPBIVISTON. - .o qersssssssasssssspossasssnssnsasasnsnishosssssssnsisis
Other work buying cost........coin i,

Figure 4. Source: Landsvirkjun [figures deleted from table for reasons of professional secrecy].

(42) Landsvirkjun has explained that accrued costs, not taken into account in the above breakdown, are (i) develop-
ment cost, and (ii) takeover cost of beistareykir ehf. as a mark-up cost. They have explained that the total
accrued cost is USD [...] million (*’). Hereof the takeover cost of Peistareykir ehf. is USD [...] million. Land-
svirkjun has explained the breakdown of the accrued cost as follows ([...]) (**):

90 MW case, accrued costs in MUSD
Geothermal drilling and exploration

45 MW case, accrued costs in MUSD Engineering and Consultant Service
Geothermal drilling and exploration

- Project supervision
Engineering and Consultant Service

- — Other work buying cost
Project supervision

Other work buying cost beistareykir ehf (45 MW)
Pbeistareykir ehf (45 MW) Peistareykir ehf (45 MW)
Total Total

Figure 5. Source: Landsvirkjun [figures deleted from tables for reasons of professional secrecy].

(**) Event No 705964, page 9.

(*) According to information provided on 19.6.2014 by Landsvirkjun. Event No 711527. Already accrued costs in preparing the harness-
ing at the Peistareykir site since 1999 were USD [...]million, according to internal Landsvirkjun documents from March 2014.

(*)) Event No 711527, page 2.
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(44)

(45)

(46)

Landsvirkjun has submitted tables which show the result of [...]-year NPV calculations, including the above-
mentioned CAPEX and taking into account both the estimated revenues from the Power Contract and a [...] %
increase in the estimated price for the last [...] years (after the Power Contract expires). Calculations are per-
formed for both a 45 MW and a 90 MW case. For each case, the NPV calculations are performed both with
and without including the accrued costs, and testing the sensitivity of the analysis by adjusting CAPEX
+[-[...] % and with cost of capital (discount) rates ranging from [...] % to [...] %.

The results show that when excluding the accrued costs, both the 45 MW and 90 MW case are profitable, even
in scenarios with higher than expected CAPEX and discount rates (also benefitting from the lower power costs
deriving from the current surplus capacity (8 - 13 MW)) (*). When accrued costs are included, neither business
case is profitable under the most likely scenario, and only in the event that the CAPEX andfor the cost of
capital is lower than the most likely scenario, is the investment profitable for Landsvirkjun.

45 MW case
Table 2: Expected NPV of a 30 Year PCC contract, USD Table 3: Expected NPV of a 30 Year PCC contract, including
millions accrued cost USD millions

Capex
Capex
% % %
% % %

%

% Cost
of %
capital

Cost

capital

Figure 6. Source: Landsvirkjun [figures deleted from tables for reasons of professional secrecy].

2.3.5.  Transmission network charges in Iceland

In Iceland, transmission network charges are established by Landsnet. However, the charges have to be author-
ized by the regulator, i.e. Orkustofnun, the NEA.

Article 12a of the Electricity Act and Article 15 of Regulation (EC) No 1040/2005 on the implementation of
the Electricity Act, as amended (‘the Electricity Regulation’) set out principles governing the establishment of
transmission network charges (out-feed):

— Network charges shall be cost-oriented.
— Tariffs shall be non-discriminatory, objective and transparent and approved by the NEA.

— A revenue cap is established by the NEA, based on historical costs, including depreciation of assets, and
a set profit margin. One tariff applies for distribution system operators (DSOs), calculated in Icelandic
Kréna, and another for energy-intensive users, calculated in US Dollars.

— Out-feed tariff for DSOs is based on (i) total electricity transmitted to the DSO’s geographical area; plus
(ii) direct out-feed from power plants within the area.

— Tariffs for DSOs shall be based on average cost and depend on the network connection level (calculated on
the basis of 66 kV) but regardless of the physical distance between the place of supply.

— When power is transmitted directly by the TSO to an energy-intensive user at a voltage 66 kV or below,
a surcharge shall be charged to cover the additional cost of stepping down (the Step-down Surcharge’).

— Extra charge shall be levied for the necessary additional costs resulting from connecting new power facilities
or new energy-intensive users, which would otherwise increase the fees for the existing users (‘the System
Contribution’), and reduced tariff if it results in more favourable development or utilisation of the network.

(**) Event No 705964.
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2.3.6.  The Transmission Agreement

(47)  For the purposes of transmitting the contract power, Landsnet and PCC entered into the Transmission Agree-
ment on 7 February 2014. This agreement concerns the connection of the Plant to the transmission system;
the transmission of the power purchased by PCC from Landsvirkjun; and the transformation of the purchased
power from the transmission voltage to 33 and 11 kV, to enable the in-feed of 52-58 MW power. The Icelan-
dic authorities have explained that 45 MW thereof will be supplied by Landsvirkjun’s planned Power Station at
beistareykir and the rest from other power plants connected to the transmission system. The Transmission
Agreement has conditions precedent which have not been fulfilled, according to information provided by the
Icelandic authorities (*%).

(48)  For this purpose, Landsnet will design and construct certain transmission facilities required to accommodate the
provision of electric transmission service to the Plant. In particular, this entails the construction of a new power
line from Peistareykir Power Station to the planned industrial site at Bakki and from beistareykir Power Station
to the national grid at Krafla power plant (see Figure 3). According to information provided by Landsvirkjun,
the transmission line is designed and constructed with adequate transmission capacity to supply electricity to
PCC and to other future users at Bakki, at 220 kV (*!). In the context of this case, the Authority has not been
provided with information as to potential energy-intensive users at Bakki other than PCC.

(49)  The Icelandic authorities have provided information as to the transmission constructions foreseen by Landsnet
which are necessary for supplying the power from the Power Station to the planned industrial site at Bakki (*3):

— Addition of one circuit breaker at beistareykir.

— New 220 kV transmission line, 29 km, from beistareykir to Bakki.
— Installation of two 220 kV circuit breakers at Bakki.

— Building of housing for a substation at Bakki.

The Icelandic authorities have explained that the cost for the above are estimated at ISK [...] million (no break-
down has been provided). However, PCC would only need a 132 kV power line (as opposed to a 220 kV line)
and therefore the Icelandic authorities have submitted that approximately ISK [...] million (no breakdown has
been provided) would be needed for the purposes of connecting the industrial site at Bakki to Peistareykir
Power Station if only PCC’s requirements were taken into account, and not those of potential future customers
at the planned industrial site at Bakki ().

(50)  In addition, the Icelandic authorities have provided the following information regarding the necessary transmis-
sion construction foreseen by Landsnet, from the substation at Bakki to the PCC Plant:

— One 220 kV circuit breaker at Bakki.

— Three 33 kV cables and two 11 kV cables.
— Two 220/33/11 kV step-down transformers.
— Five 33 kV breakers.

The Icelandic authorities have submitted that the cost of the above is estimated at approximately ISK [...] mil-
lion (no breakdown has been provided) (*4).

(51)  According to Article 10.1 of the Transmission Agreement, the fees are the following:

— the ‘Transmission Charge’, a fee for transmitting the Contract Power, including but not limited to ancillary
services, transmission losses and a firm commitment (Take-or-Pay obligation), as defined in the Transmis-
sion Agreement; and

(*) See letter received 20.10.2014, page 4. Event No 726154.
(*') Event No 705962.
*3) Event No 726154.

(*) Op.

(* Op. c1t
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— the Step-Down Surcharge, a surcharge for having the Contract Power delivered at 33 and 11 kV voltage
instead of the grid voltage level (with reference to Annex 5 of the Transmission Agreement, the Authority
understands that the step down here is from 220 kV).

Moreover, reference is made to a customer-specific investment cost in Annex 5 to the Transmission Agreement.

2.3.6.1. The Transmission Charge

(52)  The Icelandic authorities have explained that the Transmission Charge for energy-intensive users is, according to
a tariff approved by the NEA on the basis of the Electricity Act (**), a combination of:

— delivery charge per year;

— capacity charge per MW per year (‘the Capacity Charge);
— energy charge per kWh (‘the Energy Charge’);

— fee for ancillary services per kWh; and

— transmission losses per kWh.

Article 10.1 of the Transmission Agreement refers to a sample of an invoice attached in Annex 1 to the
Agreement.

2.3.6.2. The Step-down Surcharge

(53)  The Step-down Surcharge is an additional fee, added to the Capacity Charge and the Energy Charge and is,
according the Transmission Agreement, meant to compensate for the actual cost of stepping down the electric-
ity for PCC as an energy-intensive user. The Step-down Surcharge is calculated on the basis of the actual step-
down costs according to a formula in Section B.9 of a grid code issued by Landsnet on 15 February 2011,
version 1.0 (the Grid Code’), on Terms for Delivering Electricity to Power Intensive Users at Voltages below
132 kV (*), which is referred to in Article 10.1 of the Transmission Agreement. Article 10.1 of the Agreement
further refers to its Annex 5, according to which the actual costs of the equipment (the step-down transform-
ers) in the case of PCC is estimated at ISK [...] million () (equivalent to EUR [...] million). The calculation of
the actual Step-down Surcharge in the case of PCC has not been provided. The formula applied to calculate the
Step-down Surcharge according to the Transmission Agreement is the one provided for in Article 4.2 of
Section B.9 of the Grid Code:

Surcharge = Initial cost x Annual percentage x Share in stepped-down voltage cost
(Energy amount x Energy charges + Power x Power charges)

Where:
Initial cost signifies the starting costs on account of voltage step-down, entered in USD.

Annual percentage refers to the percentage of the initial cost to be collected each year,
comprising depreciation, financial costs, required rate of return and operating costs.

The share in stepped-down voltage cost amounts to 80% of the stepping-down expense.
Energy amount is the customer's annual amount of energy, in MWh.

Energy charges are the charges for energy to power intensive users, according to the
Landsnet tariff.

Power stands for the customer's agreed peak power.
Power charges are the charges for power to power intensive users, according to the Landsnet
tariff.

Figure 7. Source: Transmission Agreement

(*) Available at http:|/landsnet.is/english/transmissionandmarket/transmissiontariff]tariff]

(*) The Grid Code is signed on behalf of the Minister of Industry and Commerce. Available at http:/[landsnet.is/library/Skrar/Raforkukerfid/
Netmali/B9_English_d%20vef%20-%20Copy%20(1).pdf Available at http://landsnet.is/english/transmissionandmarket/gridcode/

(*) See breakdown in paragraph 113 below.


http://landsnet.is/english/transmissionandmarket/transmissiontariff/tariff/
http://landsnet.is/library/Skrar/Raforkukerfid/Netmali/B9_English_á%20vef%20-%20Copy%20(1).pdf
http://landsnet.is/library/Skrar/Raforkukerfid/Netmali/B9_English_á%20vef%20-%20Copy%20(1).pdf
http://landsnet.is/english/transmissionandmarket/gridcode/
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Annex 5, referred to at Article 10.1 of the Transmission Agreement, contains the following diagram:

Bakki Substation Plant
72 o - ey

i 1
! beistareykir I l
I Krafla I i
External grid ! !
! | I
a | i

s v g i, 2 = ) A

Customer-specific investment cost (B.9 art. 4.3)

Figure 8. Source: Transmission Agreement

2.4. The scope of this Decision

(54)  In this Decision, the Authority will assess the terms of the Power Contract and the aspects of the Transmission
Agreement concerning the Step-down Surcharge and the System Contribution. It therefore falls outside the
scope of this Decision to assess whether there is potential state aid involved in any other elements of the Trans-
mission Agreement and to what extent the transmission tariff might entail state aid, apart from the Step-down
Surcharge and the System Contribution.

3. Comments by the Icelandic authorities and Landsvirkjun

(55)  The Icelandic authorities and Landsvirkjun are of the view that the notified Power Contract does not entail state
aid and have submitted their arguments to that end. The Icelandic authorities notified the Power Contract for
legal certainty, and they did not address the question of compatibility of the measure in their notification or
subsequent submissions.

(56)  The Icelandic authorities submit that the Power Contract between Landsvirkjun and PCC was negotiated on
normal market terms and provides an acceptable rate of return to Landsvirkjun, and that it hence does not
confer an advantage on PCC. In particular, the Icelandic authorities have in this regard put forward arguments
pertaining to the presence of an advantage. They submit that the Power Contract yields an acceptable return
and that its terms fall within the margin of discretion which a public company enjoys in running its busi-
ness (*). The Icelandic authorities have submitted that this is demonstrated by (i) a comparison with other con-
tracts with energy-intensive users; (i) the determination of price and the presence of business risk; (iii) its dura-
tion and potential for adjustment to market developments; and (iv) the profitability of investments made by
Landsvirkjun. The arguments have to some extent been further developed in Landsvirkjun's submissions, in
particular as regards the profitability. The profitability calculations submitted are discussed in subsection 2.3.4
above. Furthermore, it is submitted that the following factors must be taken into account: (i) that the power
price is high compared to existing power contracts with energy-intensive users; (ii) the duration of the Power
Contract is shorter than in existing power contracts with energy-intensive users; and (iii) there is the possibility
of getting higher prices from the Plant and its extension in the future, and to get higher prices from other
energy-intensive users (*). The Icelandic authorities have not put forward their view or elaborated on whether
there is state aid involved in the Transmission Agreement.

(**) Event No 705821.
(*) Event No 705962.
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(57)  With duration of 15 years, the Power Contract is shorter in duration than many of the power contracts that are
currently being executed by Landsvirkjun, where a duration of 20 years and more was common. However,
Landsvirkjun has for some time aimed at shortening the contract periods in new power contracts towards no
longer than 15 to 18 years, which would facilitate the adjusting of the price for contract electricity to the price
developments in more liquid electric power markets than that of Iceland.

(58)  The Icelandic authorities do not contend that the Power Contract is not imputable to the State, and refer to the
Authority’s previous decisions on Landsvirkjun’s contracts in this regard (*). Landsvirkjun mainly argues that
the Power Contract does not involve an advantage for PCC, but it also contends that it is a standalone business
contract between two independent companies. Landsvirkjun has put forward information and arguments as to
the limited involvement of Landsvirkjun’s owners, i.e. the Icelandic state in the actual negotiation process (*!).
The State was informed of the progress of discussions between Landsvirkjun and PCC while the negotiations
were in progress, but according to Landsvirkjun, no formal approval was obtained from them, neither with
regard to the methodology used or individual substantive provisions of the Power Contract (*3). In essence,
Landsvirkjun seems to argue that the State did not exert any direct influence on the contract or the negotia-
tions, and that therefore the measure is not imputable to the State.

II. ASSESSMENT
1. The presence of state aid
1.1. State aid within the meaning of Article 61(1) EEA Agreement
(59)  Article 61(1) of the EEA Agreement reads as follows:

‘Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA States or through State
resources in any form whatsoever which distorts or threatens to distort competition by favouring certain undertakings or the
production of certain goods shall, in so far as it affects trade between Contracting Parties, be incompatible with the func-
tioning of this Agreement.’

(60)  Accordingly, a measure constitutes state aid within the meaning of Article 61(1) of the EEA Agreement if the
following conditions are cumulatively fulfilled: the measure (i) is granted by the State or through state resour-
ces; (ii) confers an economic advantage on the beneficiary; (iii) is selective; (iv) it is liable to effect trade between
Contracting Parties and distort competition (**).

1.2. State resources and imputability
1.2.1.  The Power Contract

(61)  To be qualified as state aid, an advantage must be granted by the State or through state resources. The advant-
age can also be granted through a public undertaking provided there is imputability to the State (*%).

(62)  The European Court of Justice (CJEU) held, in paragraphs 37-39, of Stardust Marine (*°) that:

[...] Article 87(1) EC covers all the financial means by which the public authorities may actually support undertakings,
irrespective of whether or not those means are permanent assets of the public sector. Therefore, even if the sums correspond-
ing to the measure in question are not permanently held by the Treasury, the fact that they constantly remain under public
control, and therefore available to the competent national authorities, is sufficient for them to be categorised as State
resources. [...]

The State is perfectly capable, by exercising its dominant influence over such undertakings, of directing the use of their
resources in order, as occasion arises, to finance specific advantages in favour of other undertakings.

[...] the position of a public undertaking cannot be compared with that of a private undertaking. Through its public
undertakings, the State may pursue objectives other than commercial ones, [...].

(*) The Icelandic authorities have referred to Decisions Nos 391/11/COL and 392/11/COL in this regard. Event No 705821.

(°") Event No 705962.

(*3) Op. cit.

(**) According to settled case-law, classification as aid requires that all the conditions set out in the provision should be fulfilled, see Case
C-142/87 Belgium v. Commission (‘Tubemeuse’) [1990] ECR 1-959.

(**) Case C-482/99 France v Commission (Stardust Marine) [2002] ECR 1-4397, paragraphs 50-59.

(*) Op. cit., paragraph 57.
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(63)  As a consequence, the CJEU acknowledges that the resources of public-sector companies could constitute State
resources. However, in this judgment, the CJEU clarified that the mere fact that the company gives out public
funds does not suffice to establish the presence of State aid. According to the Court, the decisive elements in
this assessment are, on the one hand, whether the State is in a position to control the public undertaking and
exercise a dominant influence over its operations and, on the other hand, whether it actually does exercise this
right of control over the undertaking paying out the funds in the specific case. If there are no indications of
such involvement, the financial support of a public undertaking cannot be imputable to the State. The CJEU
underlines that:

‘Even if the State is in a position to control a public undertaking and to exercise a dominant influence over its
operations, actual exercise of that control in a particular case cannot be automatically presumed. [...], the mere
fact that a public undertaking is under State control is not sufficient for measures taken by that undertaking
[...], to be imputed to the State. [...]" (*)

(64) At the same time the Court clarified, in paragraph 53, that:

‘[...] it cannot be demanded that it be demonstrated, on the basis of a precise inquiry, that in the particular case the public
authorities incited the public undertaking to take the aid measures in question. [...]" (*’)

(65)  As a consequence, imputability to the State may be inferred from a set of indicators arising from the circum-
stances of the case and the context in which the measure was taken, and the assessment has to be done on
a case-by-case basis. The judgment also contains a non-exhaustive list of such indicators, including the legal
status of the undertaking (in the sense of it being subject to public law or ordinary company law); any other
indicator showing, in the particular case, an involvement by the public authorities in the adoption of a measure
or the unlikelihood of them not being involved, having regard also to the compass of the measure, its content
or the conditions which it contains.

(66)  In his opinion in the Stardust Marine case, Advocate General Jacobs also provided a similar non-exhaustive list
of possible indicators, including ‘a general practice of using the undertaking in question for ends other than commercial
ones or of influencing its decisions’ or ‘circumstantial evidence such as press releases’ (**).

(67)  This list of indicators and the Court’s general formulation, according to which the public authorities must be
regarded as having been involved ‘in one way or another’, seems to suggest that different kinds of conduct (active
or passive) of the public authorities could suggest the imputability of the measure. Likewise ‘the unlikelihood of
[the public authorities] not being involved having regard also to the compass of the measure, its content or the conditions
which it contains’ (*) shows that imputability could be established merely on the basis of some characteristics of
the measure at stake, i.e. when they are such as to render unlikely the non-involvement of the State.

(68)  Based on these principles, the Authority has assessed whether the Power Contract is imputable to the Icelandic
authorities and not to Landsvirkjun itself, acting as an autonomous entity.

(69)  The Authority refers, on the one hand, to the facts described in paragraphs (10) to (13) above. Landsvirkjun is
owned by the State Treasury, directly and indirectly. Since 2007, the Ministry of Finance and Economic Affairs
appoints all the members of the board. As described in paragraph (13) above, the board adopts its own Rules
of Procedure and it functions like any other independent board of directors of a company engaging in competi-
tive business operations.

(70)  Furthermore, the Authority also acknowledges that the unlimited State guarantee enjoyed by Landsvirkjun was
removed in 2011, therefore placing the company in the same playing field as its competitors.

(71)  As a consequence, it seems to the Authority that the Icelandic authorities are undertaking different measures to
ensure that Landsvirkjun acts on the market under the same conditions as its competitors, being autonomous
in its decision-making process.

(72)  The market in which Landsvirkjun is active (power generation) is also open to competition.

(73)  However, against this general background on the functioning of Landsvirkjun, the Authority cannot exclude, at
this stage of the procedure, that the conclusion of the notified Power Contract is imputable to the State due to
the reasons described below.

(*) Case C-482/99 France v Commission (Stardust Marine), cited above, paragraph 52.

(*) Op. cit., paragraph 53.

(°**) See Opinion of Advocate General Jacobs, Case C-482/99 France v Commission (Stardust Marine) cited above, paragraph 67.
(**) Case C-482/99 France v Commission (Stardust Marine), cited above, paragraph 56.
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(78)

In the past the company may seem to have been used by the State to attract foreign investment as a vehicle for
job creation and economic development by means of offering power contracts of long duration (*). But more
importantly, this seems to be the case when the Power Contract was signed. The Authority notes that in 2013,
the Minister of Industry claimed that it was a matter of urgency to increase investments in Iceland and projects
such as the PCC Plant were already on ‘Landsvirkjun’s desk’. The Minister did not refer to the contract as a market
investor contract signed by Landsvirkjun itself but as a project with ‘huge impact on the society in the Northeast in
terms of job creation and the more general positive economic impact’ (*'). At the time when this declaration was made,
the conditions of the 2012 Power Contract had not been fulfilled and it had expired. Only a few months later
the Power Contract under assessment in this case was signed. The Authority acknowledges that this declaration
is made by the Minister of Industry and not by the shareholder of the company, the State Treasury, or by the
Minister of Finance, who appoints the board members of Landsvirkjun. However, all those entities are part of
the Icelandic Government and therefore this declaration could be understood as ‘circumstantial evidence' of the
State’s imputability as argued by AG Jacobs in his Opinion on the Stardust Marine case.

The letter of intent signed between the Icelandic Government and four local municipalities on 25 May 2011
(see paragraph (24) above) seems to go in the same direction, stating that the energy in the area shall be used
for industrial development in the region. At this stage of the procedure, the Authority is of the opinion that
this letter of intent must be understood as a compromise on behalf of the Icelandic Government (owner of
Landsvirkjun) to ensure that a power contract would be signed.

Arguably, this kind of a declaration would be what AG Jacobs thought of when he mentioned ‘a general practice
of using the undertaking for ends other than commercial ones’ in his opinion referred to above.

Moreover, the Authority must also take note of the joint declaration signed on 8 February 2013, in which the
Icelandic Government and the municipality of Nordurping, the Harbour Fund of Nordurping and PCC commit-
ted to progress to the signature of different contracts; including the Power Contract (see paragraph (24) above).
The Authority underlines that this joint declaration was not signed by Landsvirkjun but by the Icelandic Gov-
ernment and the local municipality.

Taking this scenario into account, the Authority cannot exclude the possibility that Landsvirkjun signed the
Power Contract following implicit instructions from the public authorities and the commitments already taken
to ensure the signature of the Power Contract, which appears to be inseparable from the other agreements
mentioned in the joint declaration of 8 February 2013. It seems to the Authority that the Power Contract
might have been entered into at the instigation of the Icelandic public authorities.

Furthermore, a prudent owner of a limited liability company — as the State was in Stardust Marine, and is in fact
in most cases of public ownership in companies — would in all likelihood already closely monitor the negotia-
tion and conclusion of contracts of such economic significance as the contract at hand, which in itself may
indicate imputability to the State.

Overall, the Authority is therefore, in light of the legal status of Landsvirkjun, the possible use of Landsvirkjun
as a tool to attract foreign investment as a vehicle for job creation and economic development, and the general
circumstances described above, unable to exclude that the measure is imputable to the State, and that it entails
State resources if and to the extent it confers an advantage on PCC.

(®®) The Authority concluded on this in its Decisions Nos 391/11/COL and 392/11/COL. Cf. Opening speech of the minister of Industry
and Commerce at the time, at the International Aluminium and Power Conference, on 4.3.2004, available at
http:/fwww.atvinnuvegaraduneyti.is/radherra/raedurVS/nr/364: ‘For now over 40 years it has been the policy of all governments to promote the
utilisation of the country’s clean and renewable hydro and geothermal energy resources for sustainable power development. [...] By promoting the uti-
lisation of these resources, we are diversifying the industrial activity and economy and improving the living standard of the people. We further aim to
expand merchandise exports and stimulate foreign investments, such as in the primary aluminum industry. Intensive energy marketing efforts initiated
by the Ministry for Industry and Commerce, particularly in the last 15 years, have brought about large investments in the power and energy intensive
industry, which gradually have put Iceland on the world map as a serious alternative location for light metal production’.

(6]

See the Opening speech of the current Minister of Industry and Commerce, at Landsvirkjun’s autumn conference on 13.11.2013, in

the Authority’s translation: T know that many of these investment projects will be, and some are already, on Landsvirkjun’s desk. In the light of
what I said earlier about the urgent need for increased investment I must admit that I am anxious to see the projects materialize [...] Recently the
State entered into an investment agreement with the German company PCC on a silicon metal plant at Bakki, Hiisavik. The PCC has been in discus-
sions with Landsvirkjun on the purchase of power and a contract has been signed with conditions. The project is already advanced and it will have
a huge impact on the society in the Northeast in terms of job creation and the more general positive economic impact. It is therefore important that
a power contract will be concluded quickly and efficiently, and that it will be an onset for the future’, available in Icelandic at
http:/fwww.atvinnuvegaraduneyti.is/radherra/raedur-og-greinar-REA nr[7 88 3: ‘Eg veit ad morg pessara fjdrfestingaverkefna rata inn d bord
Landsvirkjunar og sum eru par til umfjollunar. I lisi pess sem hér var sagt um bryna naudsyn aukinnar fidrfestingar verd ég ad vidurkenna ad ég
er ordin dpreyjufull og vil fara ad sjd drangur og ad verkefnin verdi ad veruleika [...] Nylega var gerdur fidrfestingasamingur vid pyska fyrirteekio
PCC um kisilver d Bakka vid Huisavik. PCC hefur dtt { vidredum vid Landsvirkjun um orkukaup og undirritad raforkusamning med fyrirvorum.
Verkefnid er vel d veg komid og mun skipta samfélagio d NA-landi miklu hvad atvinnuuppbyggingu vardar, sem og ad hafa almennt jakveed efna-
hagsleg dhrif. Mikilveegt er pvi ad fragangur raforkusamnings gangi hratt og vel, og verdi upptaktur ad pvi sem koma skal.’


http://www.atvinnuvegaraduneyti.is/radherra/raedurVS/nr/364
http://www.atvinnuvegaraduneyti.is/radherra/raedur-og-greinar-REA/nr/7883
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(81)  In light of the above, it may appear to be not exclusively business decisions made by Landsvirkjun that motivate
the choice of options. Rather, policy decisions of the Icelandic authorities would appear to have been consid-
ered, and transpire in internal documents of Landsvirkjun, which refer to factors possibly influencing the deci-
sion, such as the socioeconomic development of Huasavik town and surroundings in terms of job creation, the
local community’s claim, supported by the government, that the natural resources in the area will be used for
the industrial development at Bakki, and the likely negative effect on Nordurping municipality’s aspirations,
would the Power Contract not be concluded (3. The internal documents which have been provided do not
dispel the doubts which the Authority has on the strictly commercial motives behind the Power Contract.

(82)  Against this background, the Icelandic authorities are specifically invited to comment on the issue of
imputability.

1.2.2.  The Transmission Agreement

(83)  For measures to be categorized as aid within the meaning of Article 61(1) of the EEA Agreement, they must be
granted directly or indirectly through State resources. This means that both advantages which are granted
directly by the State and those granted by a public or private body designated or established by the State are
included in the concept of State resources within the meaning of Article 61(1) (’). The fact that a measure
granting an advantage is not financed directly by the State, but by a public or private body established or
appointed by the State to administer the measure, does not exclude that it is financed through State resour-
ces (*). A measure adopted by a public authority and favouring certain undertakings or products does not lose
the character of a gratuitous advantage by the fact that it is wholly or partially financed by contributions
imposed by the public authority and levied on the undertakings concerned (**). As the General Court recalled in
France v Commission (°°), the relevant criterion in order to assess whether the resources are public, whatever their
initial origin, is that of the degree of intervention of the public authority in the definition of the measure in
question and their methods of financing. The fact that the advantage is not financed directly from the State
budget is not sufficient to exclude that State resources are involved. In Essent the CJEU assessed a system which
provided that the operators of the Dutch electricity network collect a surcharge from private electricity clients
and pass on the proceeds of that charge to a joint subsidiary of the four electricity generators, in order to
compensate for stranded costs. The Court found that the Dutch system involved State resources (/).

(84)  Landsnet hf., the transmission system operator, is majority owned by the state owned Landsvirkjun and other
owners are all state owned utilities, as described above in subsection 1.2.2.3. This already suggests state imputa-
bility. Moreover, the degree of supervision that the public authorities exercise over the management of Landsnet
is substantial; the Minister of Industry and Commerce directly appoints the board of directors, according to the
Landsnet Act. A certain level of supervision exercised by the public authorities on the undertaking is one of the
indicators listed by the CJEU in the Stardust Marine case to conclude on the imputability of the measure to the State.

(85)  Furthermore, Landsnet’s tariffs are approved by and monitored by the regulatory authority, the NEA, which also
decides the company’s revenue cap according the Electricity Act, and its Grid Code is de facto signed on behalf
of the Minister of Industry and Commerce. The Icelandic State is therefore strictly monitoring the TSO in their
administration of the revenues from the transmission tariff.

(86)  Moreover, according to the information provided in this particular case, the State is involved in discussions on
the decision of the possible System Contribution to be applied in the case at hand, and the State controls Land-
svirkjun, the mother company of Landsnet, which is also involved in the decision on the System Contribution
in this case. Finally, according to internal documents of Landsvirkjun (*%), it appears to have entered into
a formal or informal arrangement with Landsnet [...] for the new investment of Landsnet in connecting the
Power Station to the grid, and also for connecting the PCC Plant to the grid, and thereby influencing the actual
decision on the possible System Contribution [...], see discussion below in subsection 1.3.2. (*)

(®) See for example discussion in an internal note dated 4.3.2014 from the marketing and business development unit of Landsvirkjun to
the CEO, page 10, and the CEO’s memorandum dated 4.3.2104, page 2, both documents presented at a board meeting on 6.3.2014
(Event No 711544).

(") Case 7876 Steinke & Weinlig v Germany [1977] ECR-595, paragraph 21; Case C-379/98 PreussenElektra [2001] ECR 1-2099,
paragraph 58.

(**) Case 7876, Steinike & Weinlig, cited above, paragraph 21.

(*) Op. cit. paragraph 22.

(*) Case T-139/09, ECLLEU:T:2012:496, paragraphs 63 and 64.

(*) Case C-206/06 Essent [2008] ECR 1-5497. Reference is also made to Case C-262/12 Association Vent de Colére! Fédération nationale, not
yet published, ECLLEU:C:2013:851.

(*)) An internal memorandum on the transmission system development in the North-East of Iceland in connection with the planned indus-
trial site at Bakki, dated 22.5.2012, page 2, presented at Landsvirkjun's board meeting on 25.5.2012 as Attachment 5. Event
No 711538.

(*) However, the Authority understands, from information provided by Landsvirkjun, that it does in fact not pay any System Contribution
to Landsnet for connecting the Power Station to the grid. Moreover, no such System Contribution on behalf of Landsvirkjun appears to
be taken into account in the profitability calculations provided for the Power Station.
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(88)

(89)

(90)

(91)

(92)

(93)

(94)

According to the information at hand, the Icelandic authorities remain involved in the calculation of the Step-
down Surcharge and the possible System Contribution of PCC. It appears that a potential exemption or reduc-
tion of the statutory established charges results in a decreased amount collected by Landsnet from PCC and
therefore implies a renouncement of State resources.

Based on the above and the information available at this stage, the Authority comes to the preliminary conclu-
sion that the system of transmission fees in Iceland constitutes State resources imputable to the State. Hence, an
exemption from or a reduced Step-down Surcharge and System Contribution implies a renouncement of State
resources.

1.3. Selective economic advantage
1.3.1.  The Power Contract

The Authority observes that the issue is to examine whether a private investor operating in a market economy
would have chosen to enter into a long term bilateral contract for the same price and on the same terms as in
the agreement under assessment (7°).

The arguments by the Icelandic authorities in relation to the economic advantage which Landsvirkjun may have
conferred on PCC by concluding the Power Contract on terms which were more beneficial to PCC than could
have been reasonably expected, are essentially aimed at demonstrating that the contract was concluded on mar-
ket terms, i.e. by comparing price and duration with contracts with energy-intensive users in the past and refer-
ring to the profitability and the business risk related to the investment needed. Thus, according to their argu-
ments, PCC does not derive any undue advantage from the Power Contract. For the reasons set out below, the
information submitted is not such as to dispel the Authority’s doubts.

When governments make financial transactions and investments, the CJEU has stated that in order to confirm
whether a state measure constitutes aid, it is necessary to establish whether the recipient undertaking receives
an economic advantage, which it would not have obtained under normal conditions ("!). In doing so, the
Authority has to apply the market economy operator (MEO) test (%), which in essence provides that state aid is
granted whenever a state makes funds available to an undertaking which in the normal course of events would
not be provided by a private investor applying ordinary commercial criteria and disregarding other considera-
tions of a social, political or philanthropic nature ().

The measures at hand — a power contract, with a publicly owned company as a seller, could thus entail an
element of state aid if its terms are such that they would not have been acceptable to a private market investor
and that the sale of electricity could not have been expected to be sufficiently profitable for a private operator.

Whilst the Authority fully recognises the right for public companies such as Landsvirkjun to operate on the
market on commercial terms, it nevertheless must consider carefully whether similar agreements would have
been concluded by a private market operator (#). Moreover, the Authority must base its assessment of the price
and terms of the Power Contract between Landsvirkjun and PCC on the information available at the time of the
conclusion of the contract.

Ordinarily, when a sale by a public company or a public authority is assessed, the market price for the good
under assessment can be used as a relevant benchmark. In the case at hand, however, a market price is not
readily available, given the peculiarities of the Icelandic electricity market. A large majority of all electricity is
sold to a few customers, which all have concluded long term agreements with the domestic power providers at
different points in time. Furthermore, the Icelandic market is isolated from the rest of the world, as currently
no power can be transmitted across the border. The abundant potential to produce electricity in Iceland and
this isolation are assumed to be the main reasons for the differences in the price of electricity in Iceland and
elsewhere in the EEA.

(") See the Authority’s decision No 305/09/COL on power sales agreement entered into by Notodden municipality and Becromal
Norway AS.

(') Case C-39/94, SFEI v La Poste, [2006] ECR 1-3547, at paragraph 60.

("} This principle is explained in the Authority’s State aid guidelines Part VI: Rules on public service compensation, state ownership of
enterprises and aid to public enterprises, Application of state aid provisions to public enterprises in the manufacturing sector. The
Authority’s State aid guidelines are available at: http://www.eftasurv.int/state-aid/legal-framework/state-aid-guidelines|

(") Cf. for example Opinion of Advocate General Jacobs, Joined Cases C-278/92, C-279/92 and C-280/92 Spain v the Commission [1994]
ECR 1-4103, at paragraph 28.

(™) See the Authority’s State aid guidelines, Part VI, cited above, paragraph 5(1).


http://www.eftasurv.int/state-aid/legal-framework/state-aid-guidelines/
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(95)  For the reasons set out above, the Authority must in the case at hand rely on an assessment of the profitability
of the investment needed to provide PCC with the contract power in order to establish whether a private mar-
ket economy operator would have concluded the contract on the same terms. In the case at hand, the profita-
bility of the investment and operation of the Deistareykir Power Station is therefore at the center of the
assessment.

(96)  Since market data is not available and market conditions cannot be empirically established by reference to ‘pari
passu’ transactions or an open, transparent non-discriminatory and unconditional tender procedure, and since
benchmarking (comparable transactions carried out by comparable private operators in comparable situations)
is not an available method for establishing whether the transaction was in line with market conditions, determi-
nation of the return on the investment in the Power Station by calculating the NPV and/or internal rate of
return (IRR) on the project are generally-accepted standard methodologies that can be used for establishing
whether the transaction was in line with market conditions.

(97)  For making the assessment, the Authority must base its methodology on available objective, verifiable and relia-
ble data (). This data must be sufficiently detailed, reflecting the economic situation at the time at which the
terms of the Power Contract were decided, taking into account the level of risk and future expectations (7).

(98)  Landsvirkjun has provided profitability calculations with and without already accrued costs (7). They demon-
strate that building a 45 MW power station would not be profitable, taking into account the already accrued
costs, by the estimated income generated by the Power Contract, as calculated by Landsvirkjun. Landsvirkjun
has presented a base case with CAPEX of USD [...] million and a discount rate (cost of capital) of [...] %. Given
these assumptions and the income generated by the Power Contract, the investment in the Power Station would
not be profitable when the accrued costs are taken into account.

(99)  Even if calculated on the basis of a potential 90 MW power plant to be built at Peistareykir, Landsvirkjun’s own
calculations demonstrate that the Power Contract would not be profitable with the average real price of
[...] USD per MWh (2013 prices) over the duration of the contract and the overall interval of [...] to [...] USD
per MWh in real terms and [...] to [...] USD per MWh in nominal terms, if already accrued costs were

included (7).

(100)  Accrued costs are in Landsvirkjun’s profitability calculations divided into (i) geothermal drilling, exploration,
engineering and consultant service, project supervision and other; and (ii) cost related to the takeover of Peis-
tareykir ehf. ([...] million USD). When presenting profitability calculations with the accrued costs, Landsvirkjun
has divided the costs related to the takeover of beistareykir ehf. into four parts, where each of them is attributed
to each 45 MW step in a total of 180 MW, which Landsvirkjun considers to be the overall capacity of the
Peistareykir area. It is demonstrated in Landsvirkjun's own internal documents as well as the documents pre-
pared in the context of the case at hand () that with the accrued costs, as demonstrated in Figure 5, with the
attribution of % of the takeover costs of beistareykir ehf. (i.e. [...] million USD per 45 MW unit) to the 45 MW
scenario, the Power Station is not profitable, taking into account the revenues expected to be generated by the
Power Contract. Internal documents have not dispelled the doubts the Authority has regarding the profitability
of the Power Contract (*°).

(101)  Landsvirkjun contends that ‘[p]rofitability calculations at this point from Landsvirkjun’s point of view discard
accrued cost and consider it sunk, while the overall profitability of the project includes accrued cost’ (*!). The
Authority questions Landsvirkjun’s submission that exploration and drilling costs should not be taken into
account when calculating the profitability of the Power Contract. Exploration and drilling of wells is part of the
Peistareykir Power Plant project, and indeed, Landsvirkjun appears to have the option to sell the right to har-
ness the seven wells already drilled, and therefore the exploration and drilling is not a sunk cost that a normal
market operator would not take into account when making business decisions. The Authority observes that the
drilling of the wells is a considerable share of the capital cost of a geothermal power plant.

(”®) See Case T-366/00 Scott v Commission [2007] ECR 1I-797, paragraph 134.

(") Op. cit. paragraph 158.

(”7) Events Nos 705964 and 711527.

(%) Op. cit.

(") See for example an internal note dated 4.3.2014 from Landsvirkjun’s risk management division to the CEO, presented at a board meet-
ing on 6.3.2014. Event No 711544. See also Events Nos 705964 and 711527.

(*) See for example an internal note dated 4.3.2014 from Landsvirkjun’s risk management division to the CEO, presented at a board
meeting on 6.3.2014. Event No 711544.

(*') Event No 711527, page 1.
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(102)  Of particular relevance in this respect is the fact that the wells at Peistareykir were, according to information
available to the Authority, drilled as production wells, that is, they were envisaged as production wells already
from the beginning, at the time when they were drilled as exploratory wells (*2). Therefore, only a relatively
small additional cost of drilling is envisaged for the 45 MW Power Station, as demonstrated by the breakdown
of the cost provided by Landsvirkjun, where the cost of geothermal drilling is estimated at [...] USD, whereas
the 90 MW station scenario estimates [...] million USD in geothermal drilling (**).

(103) It appears that Landsvirkjun does not have the option under the Power Contract to delay the start of delivery of the
power and provide the energy by means of a different source than that generated by the planned Power Station,
should the construction of the Power Station be delayed. At this point in time, the contract power, 52—-58 MW, is
not available in Landsvirkjun’s generation system. The power company must construct a new power station for the
purposes of delivering the contract power. The Authority understands that Landsvirkjun would not be able to pro-
vide the contract power by constructing a new plant in a different region, due to the limited possibilities to transmit
additional power to the North-East region from other regions. In contrast, according to Landsvirkjun’s own assess-
ment, such limitations in terms of transmission capacity would not be present were it to provide power from the
Power Station to potential customers in the South-West of Iceland (*). However, the Authority understands that
Landsvirkjun would not at this point in time construct the envisaged Power Station without the Plant being con-
structed at Bakki, but rather at a later point in time. As demonstrated by Landsvirkjun’s internal documents, since
the PCC Plant will be located in the North-East of Iceland, the only possible way to provide the energy within the
time frame envisaged in the agreements entered into between the Icelandic authorities and PCC is to generate it in
the new facility to be built at Peistareykir (*°).

(104)  Moreover, the Power Contract does not contain any conditions related to the Deistareykir Power Station. This
means that Landsvirkjun bears the risk if the costs of constructing the Power Station increase, or if its construc-
tion is delayed.

(105)  The Authority also takes note of the fact that in the profitability calculations presented, Landsvirkjun appears
not to have included any required return on the accrued costs. Moreover, the company appears not to have
included any cost related to connecting the Power Station to the transmission system, which may be an unreal-
istic assumption as demonstrated by the facts involving the Transmission Agreement, assessed below.

(106)  For the above reasons, the Authority concludes that it has doubts as to whether the Power Contract was con-
cluded on market terms.

(107)  The Authority invites the Icelandic authorities to shed more light on the motives behind the Power Contract, or
the choices made by the parties in the contract, in light of the lack of profitability of the Power Contract and
the business risk. Moreover, the Icelandic authorities are invited to shed light on all cost factors, including the
(potential) costs which may not to have been included in the cost calculation provided, such as the costs of
connecting the Power Station to the grid and costs that Landsvirkjun may have to take on as regards the Sys-
tem Contribution according to the Electricity Act, accrued costs, remuneration for the use of land and natural
resources, possible maintenance/reinjection wells, and the possible construction of equipment for reducing the
emission of H,S (hydrogen sulphide) into the atmosphere, according to requirements of Regulation (EC)

No 514/2010 on the level of H,S in the atmosphere.

1.3.2.  The Transmission Agreement

(108)  As a preliminary point, the Authority observes that transmission tariffs are one of the key elements of the EEA
internal electricity market. Directive 2003/54/EC concerning common rules for the internal market in electric-
ity (%) provides that national regulators shall ensure non-discriminatory and cost-reflective transmission tar-
iffs (*’), but the system of allocating costs to transmission uses is not regulated by the internal market legisla-
tion, and different tariff schemes coexist in the EEA. An overview of the transmission tariffs in Europe

(*) See page 68 of a draft report prepared in May 2009 by Landsvirkjun on its power plants: ‘Helstu heimildir um virkjanir Landsvirkjunar og
tengd réttindi’, in the context of the work of a committee appointed by the Prime Minister according to Act No 58/2008. The Authority
was provided with this document in the context of Case No 64710 on the use of land and natural resources by electricity companies
in Iceland.

(*) See Figure 4 above.

(**) Internal memorandum on transmission of electricity from North-East region to South-West region, prepared by Landsvirkjun’s devel-
opment division 27.2.2014, presented at a board meeting on 6.3.2014. Event No 711544.

(*) Event No 705964, page 4.

(*) Incorporated into Annex IV (point (22) to the EEA Agreement by Joint Committee Decision No 146/2005 of 2 December 2005.

(*) See Recital 18 of the Directive.
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can be found in a recent ENTSO-E synthesis, according to which infrastructure is the main component of the
Icelandic transmission tariff and (energy-intensive) grid users pay for the infrastructure connecting their installa-
tion to the transmission grid based on actual cost (not socialized via the tariff) (*). This is in line with the
information provided by the Icelandic authorities in the case at hand, in which it has been explained that
Article 12a of the Electricity Act provides that for connecting new energy-intensive users in Iceland: (i) Step-
down Surcharge shall be charged in case the electricity is delivered at voltage below 132 kV, for covering the
extra costs of the stepping-down (see Article 12a(7) of the Electricity Act); and (i) System Contribution (connec-
tion fee) shall be charged for necessary additional costs resulting from the connection (see Article 12a(10) of
the Electricity Act, and also Article 15(11) of the Electricity Regulation) (**).

(109) The Authority observes that the issue is to examine whether PCC will receive an economic advantage in the
form of preferential transmission charges via the Transmission Agreement in the form of exemptions from
costs that normally would be borne by the company in its normal course of business. The Authority recalls
that the system of transmission charges in Iceland was outlined and the Transmission Agreement was described
in subsections 1.2.3.5 and 1.2.3.6 above. A part of the charges in the case at hand appear at this stage to deviate
from the statutory rules and general principles in Iceland; that is the Step-down Surcharge and the System
Contribution. This will be addressed below.

(110) The Authority observes that the information made available to it appears to indicate, at the outset, that the
connection of the PCC Plant at Bakki would be a part of an overall plan to connect the envisaged power
plant(s) at Peistareykir to the planned industrial site at Bakki. This is described in a memorandum dated
13 February 2013, enclosed as Annex VII to the bill of law adopted by the Parliament as the PCC Act, entering
into force on 12 April 2013, authorizing the State to enter into an investment agreement with PCC entailing
regional investment aid (*°), approved by the Authority by Decision No 111/14/COL. The memorandum
describes that Landsnet has for some time prepared the construction of 220 kV power lines to connect the
national grid at the power plant at Krafla to the envisaged industrial site at Bakki through the envisaged beistar-
eykir Power Station. It states that at the outset Landsnet will be operating one power line at 132 kV voltage (*')
for the purposes of providing the envisaged PCC Plant with power.

1.3.2.1. The Step-down Surcharge

(111)  As describe above, the Step-down Surcharge is established by statutory rules and is intended to compensate for
the actual extra costs related to the stepping-down of the electricity from 220 kV or 132 kV to the lower
delivery voltage requested by the energy-intensive user (*%).

(112) The Transmission Agreement describes at Article 10.1 that a Step-down Surcharge will be charged for having
the contract power delivered at a 33 kV and 11 kV voltage, as further laid down in the Grid Code B.9 and in
Annex 5 to the Transmission Agreement.

(113) The Icelandic authorities have explained that the estimated actual cost of stepping down the electricity is
approximately ISK [...] million (EUR [...] million). In Annex 5 of the Transmission Agreement the estimated
actual equipment cost is ISK [...] million and breakdown of the equipment cost as a basis for the Step-down
Surcharge is as follows:

Equipment Voltage Estimated cost
One circuit breaker bay at Bakki substation 220 kv [...] ISK
Two step-down transformers at Bakki (80 MVA), including cells 220/33/11 kv [...] ISK
and shelter
Two circuit breaker bays at Bakki substation 33 kv [...] ISK
Protection and metering 220 kv [...] ISK

Figure 9. Source: Transmission Agreement

(*) See ENTSO-E: Overview of transmission tariffs in Europe: Synthesis 2014. June 2014. The main features of charging mechanism in
force for first connection to transmission grid are described in Appendix 6: First connection charges.

(*%) Event No 726154.

(*) Available at http:|www.althingi.is/altext/141/s/fylgiskjol/s1108-f_VILpdf

(*) The Authority observes that it does not have the information on whether the line will in fact be operated at 132 or 220 kV at the outset,
and the extent to which this would affect the Step-down Surcharge or the System Contribution.

(*») According to Article 12a(7) of the Electricity Act, as amended by Act No 19/2011.


http://www.althingi.is/altext/141/s/fylgiskjol/s1108-f_VII.pdf
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(114)  The Icelandic authorities have referred to Article 13 of the Electricity Act as regards the permission for Land-
snet to deliver electricity to energy-intensive users at 132 kV voltages or below. The Authority notes that the
relevant provision of Article 13 was added to the Electricity Act in 2011 by Act No 19/2011, providing for an
exemption for Landsnet to deliver electricity to energy-intensive users at a voltage below 132 kV. Article 13
belongs to the Electricity Act’s chapter on the distribution system and it contains a general rule granting
a monopoly to distribution system operators (DSOs) to distribute electricity within their geographical area of
operation, and, with the amendment in 2011, the exemption for the TSO to deliver electricity within the
DSO’s monopoly area to energy-intensive users at a voltage below 132 kV. The provision is not relevant for
assessing whether state aid is involved in the Step-down Surcharge in this case.

(115)  Furthermore, the Icelandic authorities have referred to the Step-down Surcharge as established in
Landsnet’s Grid Code B.9. The Authority observes that the legal basis for the Step-down Surcharge appears to
be in Article 12a(7) of the Electricity Act, which reads:

The transmission system operator may deliver electricity to energy-intensive users at a voltage of 66 kV or below, provided
the extra costs are covered by a special surcharge.” (*%)

(116)  The Icelandic authorities have confirmed that the Step-down Surcharge is intended to cover the actual cost of
stepping down the electricity from 220 kV or 132 kV to the delivery voltage requested (*%).

(117)  On this basis, it is the Authority’s understanding at this stage that the Step-down Surcharge is intended to fully
cover the extra costs of the stepping-down to the voltage level requested by the energy-intensive customer. The
Icelandic authorities have submitted a formula (see also subsection 1.2.3.6.2 above) applied in the case of PCC,
for calculating a surcharge on the Capacity Charge (per year) and Energy Charge (per kWh) parts of the Trans-
mission Charge for energy-intensive users. The Authority observes that the formula appears to take into
account only an 80 % share of the total actual expenses related to the stepping-down (*°). The Authority has not
been provided with any justification, other than a reference to Landsnet’s Grid Code B.9, where the formula is
provided, and the contention that ‘the same approaches shall be applied as those pertaining to the income possibility
curve of power intensive users, for instance in relation to depreciation, operating expenses and return rates’ (°%). The
Authority recalls that the statutory rule appears to prescribe the full coverage of the cost of stepping down, and
that no information has been put forward in the context of this case as to any confirmed or potential other
users at Bakki, which could possibly justify a reduced cost coverage by PCC. The Icelandic authorities are invi-
ted to put forward any information pertaining to the issue of cost coverage of the Step-down Surcharge in the
case of PCC, to explain how this is in line with the statutory rule in Article 12a(7) of the Electricity Act, to
provide calculations, and to clarify the extent to which they may consider the Step-down Surcharge not to
entail state aid in favour of PCC.

1.3.2.2. The System Contribution

(118)  The Icelandic authorities have explained that the general Transmission Charge for energy-intensive users does
not include a fee for connecting new customers to the transmission grid. They have explained that according to
statutory rules the connection of new customers shall not result in increased cost for the existing customers.
Furthermore, the Icelandic authorities have explained that the payment (the System Contribution) shall be
established on the basis of the necessary costs of connection (*).

(119)  The Authority understands that Article 12a(10) of the Electricity Act provides that the TSO shall charge for the
additional cost that connecting a new energy-intensive user would otherwise entail for the existing grid users.
Article 15(11) of the Electricity Regulation provides that the TSO shall inform the new energy-intensive user
beforehand on whether a System Contribution will be charged and shall provide him with the assumptions on
the basis of which it is calculated.

(120)  The Icelandic authorities have submitted that the administrative practice in establishing the System Contribu-
tion is based on a methodology where the cash flow of the project is calculated on the general assumptions
that the weighted average cost of capital (WACC) is 5,31 %, operating costs 1,2 % and the proportion of income
for return on investment is set at 27 %. The investment cost, deducted the System Contribution, becomes a part
of Landsnet’s assets base, on which the NEA establishes the revenue cap (**). However, the Icelandic authorities
have not clarified the methodology on which the investment cost is established in the case of System Contribu-
tion. Therefore, the Authority is not in the position to verify the assumptions made.

(*) The Authority’s informal translation. The original text reads as follows: ‘Flutningsfyrirteekinu er heimilt ad afhenda raforku til stérnotenda
d 66 RV eda laegri spennu enda standi sérstok gjaldtaka undir vidbétarkostnadi.’

(**) Event No 726154, page 8.

(**) See formula in subsection 1.2.3.6.2 of this Decision.

(*°) Event No 726154, page 8.

(*) Event No 726154, page 8.
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(121)  The Icelandic authorities have explained that the ‘income framework’ of Landsnet is based on its assets, which
are assigned to the in-feed, the main, or the out-feed part of the grid. They have provided the following propor-
tional assignment of Landsnet’s assets, as regards the energy-intensive part, stating that this is the current pro-
portional assignment of the assets (*°):

In-feed Main Out-feed

Energy-intensive users 11 % 62 % 27 %

(122) The Authority understands that Landsnet in general allocates 27 % of the future revenues from new energy-
intensive users (stemming from the general Transmission Charge) to the investment and operational costs of
connecting them to the grid. The Icelandic authorities have not provided further explanations or the rationale
behind the mentioned assumption of 27 % proportion of income for return on investment, other than that the
income framework of Landsnet is based on the company’s assets as approved by the NEA, and the submission
that ‘the connection of PCC to the grid belongs to the Out-feed part of the grid’ (**°) without clarifying whether these
assumptions are established by statutory rules, by the NEA or by Landsnet itself, and how it is established that
they are assumptions to be used as a basis for the statutory obligation to pay a System Contribution for the
extra costs of the connection.

(123)  The Icelandic authorities are invited to clarify how the investment and operational costs are established for the
purposes of establishing the System Contribution, and how the proportion of 27 % is established based on
statutory rules; how this is established in the context of a possible System Contribution payable by PCC; and to
clarify the extent to which they consider it not to entail state aid in favour of PCC.

(124)  TIrrespective of the above, the Authority observes that the Icelandic authorities have submitted that |iJncluding
the total investment cost in the calculations for PCC are superfluous and would imply that PCC paid for possible future
users at the Bakki industrial site’ (**!). This statement appears to indicate that the intention is not to charge the
(full) statutory System Contribution in the case of PCC.

(125)  Article 10.1 of the Transmission Agreement does not contain any reference to a System Contribution or special
connection fee or to Article 12a(10) of the Electricity Act. Article 10.1 of the Agreement refers to sample invoi-
ces provided in its Annex 4. The pro forma invoices provided in Annex 4 to the Transmission Agreement do
not contain any reference to a connection fee or to the System Contribution. A ‘connection fee’ is referred to at
paragraph 2 of Annex 4 to the Transmission Agreement, however with reference to Article 12(8) of the Elec-
tricity Act, which contains no reference to a System Contribution, but rather is an authorisation to issue secon-
dary legislation regarding the revenue cap.

(126) The Authority observes that the Icelandic authorities have submitted calculations pertaining to (i) the invest-
ment cost for the transmission construction necessary for supplying the power to the industrial site at Bakki,
ISK [...] million (approximately EUR [...] million), thereof estimation of the cost if Landsnet would only con-
struct in order to fulfil the requirements of PCC, ISK [...] million (approximately EUR [...] million); and (ii) the
investment cost necessary for the connection of the PCC Plant to a substation at Bakki, ISK [...] million
(approximately EUR [...] million) ('°?). The Authority observes that in these figures, the costs of connecting
with the grid at Krafla power plant have not been included and that according to publicly available informa-
tion, the total cost of the connection from the grid to Bakki was in February 2014 estimated at almost ISK
5 billion (approximately EUR 32 million) (1%3).

(127)  The Icelandic authorities have not provided a calculation of any possible System Contribution payable by PCC.
They have put forward an estimated sum of ISK [...] million (approximately EUR [...] million) as a possible
System Contribution for ‘upgrading the transmission system, in line with PCC’s requirements’. However, no
commitment appears to have been made at this stage to charge this amount or any other amount in the case of
PCC. Furthermore, the Icelandic authorities have submitted that calculations demonstrate that PCC would not
incur System Contribution would it locate itself in Helguvik in the South-West part of Iceland, and that the
issue has been discussed between Landsnet, Landsvirkjun and the Icelandic authorities (14). The Authority ques-
tions the relevance of whether or not PCC would have to pay System Contribution were it to locate differently.
In any case, the Authority is unable at this stage to establish whether ISK [...] million would be a full statutory
System Contribution, and invites the Icelandic authorities to clarify how to understand the statutory rules on
System Contribution and how they are applied in the case of PCC.

(*) Op. cit., page 7. The Icelandic authorities have not provided information as to the breakdown of the asset base between the energy-
intensive part and the DSO part.

(1% Event No 726154.

(1) Event No 726154.

('%%) Op. cit. See also subsection 1.2.3.6 in this Decision.

(")

(")

19%) See news-clip from the National Broadcaster: http://www.ruv.is/frett/landsnet-semur-vid-pcc
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(128) Internal documents of Landsvirkjun from 2012 demonstrate that in the connection agreements between Land-
snet and Landsvirkjun at the time, the latter guaranteed the full payment of the cost of connecting the Power
Station (the System Contribution) (**). According to an internal memorandum dated 22 May 2012 (*%), Land-
svirkjun requested Landsnet not to address the issue of a System Contribution [...], in order to ensure the
development of the industrial site. These internal documents also state that with the Transmission
Agreement’s duration of 15 years, a total minimum transmission would have to be 125 to 140 MW to generate
the income necessary to recoup the investment. The Authority understands that with the transmission of
52-58 MW foreseen under the Transmission Agreement, the general Transmission Charge will not recoup the
investment cost. Indeed, according to the internal documents provided, Landsnet would have to charge
a substantial System Contribution from both PCC and Landsvirkjun to recoup the investment. According to
these internal documents, 85-95 MW would be needed for the transmission investment to be profitable if
100 % of the revenues from the general Transmission Charge would be allocated to the investment, as opposed
to the 27 % discussed in paragraphs (121) to (123) above, for a lifetime of 50 years (!”). It is not clear whether
Landsvirkjun has at this point in time, as envisaged in the internal documents made available to the Authority,
guaranteed in one way or another the revenues needed for the transmission investment in this case.

(129) Finally, the Authority observes that the Transmission Agreement contains, at Annex 1, a description of the
scope of the transmission system works, as regards the transmission lines, to be undertaken by Landsnet as
being one 220 kV power line from Deistareykir Power Plant to Bakki substation and five 11 kV and 33 kV
cables from Bakki substation to the Plant, as opposed to also covering the connection from the transmission
grid at Krafla to the Power Station, as referred to in Landsnet’s memorandum attached to the bill of law pro-
posing the PCC Act and the information Landsvirkjun has submitted to the Authority, described above. Calcula-
tions provided by the Icelandic authorities appear to only take into account the connection from the Power
Station to the Plant and not from the national grid to the Power Station ('°%). It appears to be the understanding
of the Icelandic authorities’ that the cost of connecting Peistareykir Power Station to the national grid at Krafla
does not form the basis of a possible System Contribution which Landsnet would charge from PCC. The
Authority also understands that Landsvirkjun would not be able to provide PCC with all the contract power
and Landsnet would not be able to transmit all the contract power unless Peistareykir Power Station was con-
nected to the national grid at Krafla. The Authority has not been provided with information pertaining to the
costs of the connection between Peistareykir and Krafla and it does not have information as to whether Land-
snet envisages charging Landsvirkjun for the connection of the Power Station to the national grid or to the PCC
Plant. The Authority is at this juncture not in the position to assess whether there is state aid granted to PCC
(and/or Landsvirkjun) as regards the connection from Krafla to Peistareykir Power Station. However, taking into
account the distance between Krafla and Bakki, and the fact that the Power Station will be located between
these two points, it is evident that some cost will be related to the connection between Krafla and the Power
Station ('%). The Icelandic authorities are invited to clarify all the aspects of the cost of connecting the Plant to
the grid and of the System Contribution necessary for the Authority to establish whether state aid is involved in
the Transmission Agreement.

(130) It is the Authority’s preliminary view that the Transmission Agreement does not establish an obligation for PCC
to pay System Contribution in line with Article 12a of the Electricity Act and Article 15 of the Electricity
Regulation. It is therefore the preliminary view of the Authority that the agreement entails state aid insofar as
PCC is not obliged to pay the extra costs for the connection of the Plant to the transmission system, which in
turn would increase the cost of the existing users. Explanations from the Icelandic authorities have done little
to dispel the doubts the Authority has as regards the exemption PCC appears to enjoy in this respect from the
statutory rules.

(131)  According to Article 12a of the Electricity Act, PCC should pay the additional cost of connecting the Plant to
the grid. On the basis of the above, the Authority is unable to exclude that there is state aid involved in the
Transmission Agreement insofar as the calculation of the Step-down Surcharge and the potential exemption
from the System Contribution in favour of PCC deviates from the general rules in Article 12a of the Electricity Act.

1.4.  Distortion of competition and effect on trade between Contracting Parties

(132) In order for a measure to constitute state aid within the meaning of Article 61(1) EEA it must be liable to
distort competition and it must be liable to affect trade between the Contracting Parties to the EEA Agreement.

(1) Internal memorandum on the development of the transmission system in the North-East of Iceland in relation to the planned industrial
site at Bakki, dated 22.5.2012, page 2, presented at Landsvirkjun’s board meeting 25.5.2012. Event No 711538.

(') Op. cit.

() Op. cit.

(19%) Event No 726154.

(1%) See also paragraph 126 above and footnote 103.
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(133) It follows from case law that it is not necessary to establish that the aid has a real effect on trade between
Contracting Parties and that competition is actually being distorted, but only to examine whether that aid is
liable to affect such trade and distort competition (''°). Moreover, where aid granted by the State strengthens the
position of an undertaking compared with other undertakings competing in intra-EEA trade, the latter must be
regarded as affected by that aid (). Conversely, it is not necessary that the recipient undertaking itself be
involved in the said trade ('?).

(134) In light of the above, it is the preliminary conclusion of the Authority that PCC may well receive an undue
selective advantage in the form of power price and transmission fees which it would not be able to receive from
the market of supply of electricity, and therefore the distortive effects on competition should be notable. Elec-
tricity is an important component in the cost structure of a silicon metal plant. An undue selective advantage
in this respect may abnormally increase PCC’s profit and[or grant the company a competitive advantage over
their competitors. For the sake of completeness, the distortion of competition and effect on trade will be
assessed further below.

(135) Given the fact that a number of power companies within the EEA may have been interested in supplying
energy to PCC, the Power Contract is likely to distort intra-EEA trade. Also, given the supra-national nature of
the EEA energy market, the distortion of competition caused by the aid is likely to have an impact on trade. On
this basis, the Authority concludes that the Power Contract is liable to distort competition and to affect trade
between the Contracting Parties to the EEA Agreement.

(136) PCC intends to produce silicon metal for export from Iceland, including to other EEA countries. Silicon metal is
a product widely traded within the EEA and in world markets. On this basis, the Authority concludes that the
provisions of the Transmission Agreement covered by this Decision are also liable to distort competition and to
affect trade between the Contracting Parties to the EEA Agreement.

1.5. Conclusion on the existence of state aid

(137) In light of the above, the Authority comes to the preliminary conclusion that insofar as a selective economic
advantage has been granted to PCC in the Power Contract and the relevant provisions of the Transmission
Agreement, it is liable to distort competition and affect trade. Accordingly, it will involve state aid within the
meaning of Article 61(1) of the EEA Agreement.

2. Procedural requirements

(138)  Pursuant to Article 1(3) of Part I of Protocol 3:

‘the EFTA Surveillance Authority shall be informed, in sufficient time to enable it to submit its comments, of any plans to
grant or alter aid. [...] The State concerned shall not put its proposed measures into effect until the procedure has resulted
in a final decision’.

(139) To the Authority’s best knowledge, the Power Contract has not yet entered into effect. By submitting a notifica-
tion of the Power Contract received on 15 and 17 April 2014, the Icelandic authorities thus complied with the
requirement set out in Article 1(3) of Part I of Protocol 3. The Icelandic authorities did however not notify the
Transmission Agreement, and therefore they did not comply with the requirement to do so set out in
Article 1(3) of Part I of Protocol 3. However, according to the information provided by the Icelandic authorities,
the Transmission Agreement has not yet entered into effect.

3. Compatibility of the aid

(140) The Authority takes the preliminary view that, insofar as the measures alleviate PCC of costs that should nor-
mally have been borne on their budget, they would constitute operating aid that would not be compatible with
the EEA Agreement.

("%) Case C-372/97 Italy v Commission [2004] ECR I-3679, paragraph 44; Case C-66/02 Italy v Commission [2005] ECR I-10901, paragraph
111; Case C-148/04 Unicredito Italiano [2005] ECR 1-11137, paragraph 54; and Joined Cases C-197/11 and C-203/11 Libert,
ECLLEU:C:2013:288, paragraph 76.

(""" See for instance cases C-310/99 Italian Republic v Commission [2002] ECR 1-2289, paragraph 84, and T-55/99 Confederacion Espafiola de
Transporte de Mercanias (CETM) [2000] ECR 11-03207, paragraph 86; and Joined Cases C-197 and C-203[11, Libert, cited above,

aragraph 77.

(') ]éasegC—Igé/M Italy v Commission, cited above, paragraphs 115 and 117: Case C-148/04 Unicredito Italiano, cited above, paragraphs 56

and 58; and Joined Cases C-197 and C-203/11, Libert, cited above, paragraph 78.



C92/28 Dziennik Urzedowy Unii Europejskiej 19.3.2015

(141)  The potential aid in the Power Contract and the Transmission Agreement identified above does not seem to be
targeted at achieving any specific objective other than alleviating the PCC of costs that should normally have
been borne on their budget. The Authority takes the preliminary view at this stage that none of the objectives
sought by relevant State aid frameworks, such as the Guidelines on Regional state aid or the Guidelines on State
aid for environmental protection, seem applicable to the measures at stake.

(142)  Moreover, the Authority recalls that according to the case law of the Union courts, operating aid, that is to say,
aid intended to relieve an undertaking of the expenses which it would itself normally have had to bear in its
day-to-day management or its usual activities, does not in principle fall within the scope of Article 61(3) of the
EEA Agreement, as the effect of such aid is in principle to distort competition in the sectors in which it is
granted, whilst nevertheless being incapable, by its very nature, of achieving any of the objectives of the excep-
tions foreseen in Article 61(3) EEA (*?%).

(143)  As such, the potential aid is unlikely to be found compatible with the EEA Agreement under any of the specific
rules applicable to different types of aid in the EEA.

(144)  Finally, the Authority observes, that even if potential aid under the Power Contract and/or the Transmission
Agreement were to be classified as investment aid, regional investment aid has already been granted to PCC for
the construction of the Plant, and approved by the Authority by Decision No 111/14/COL, up to the level of
8,7 % aid intensity, whereas the maximum allowable aid ceiling under the Regional Aid Guidelines would be
9 % and therefore the aid intensity is close to the ceiling.

(145)  The Icelandic authorities notified the Power Contract for legal certainty, and have not put forward any argu-
ments regarding the question of compatibility of the measure in their notification or subsequent submissions.
They are invited to do so.

4. Conclusion

(146) Based on the information available at this stage, the Authority cannot exclude the possibility that the contracts
concluded between Landsvirkjun and Landsnet on the one hand and PCC on the other constitute state aid
within the meaning of Article 61(1) of the EEA Agreement. The Authority also has doubts that the Power
Contract and the provisions of the Transmission Agreement covered by this Decision comply with Article 61(3)
of the EEA Agreement. Therefore it must preliminarily conclude that any preferential electricity price, and devi-
ations from statutory rules on the Step-down Surcharge and System Contribution, granted to PCC would con-
stitute State aid, which does not seem to fulfil any of the conditions for being declared compatible with the EEA
Agreement.

(147) Consequently, and in accordance Article 4(4) of Part I of Protocol 3, the Authority is obliged to open the
formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3. The decision to open
a formal investigation procedure is without prejudice to the final decision of the Authority, which may con-
clude that the measures in question are compatible with the functioning of the EEA Agreement.

(148) In light of the foregoing considerations, the Authority, acting under the procedure laid down in Article 1(2) of
Part I of Protocol 3, invites the Icelandic authorities to submit their comments within one month of the date of
receipt of this Decision.

(149) The Authority requests the Icelandic authorities to provide, within one month of receipt of this decision, all
documents, information and data needed for assessment of the compatibility of the Power Contract and the
provisions of the Transmission Agreement covered by this Decision.

(150) The Authority requests the Icelandic authorities to forward a copy of this decision to the potential aid recipient
immediately.

(151) The Authority must remind the Icelandic authorities that, according to Article 14 of Part II of Protocol 3, any
incompatible aid unlawfully granted to the beneficiary will have to be recovered, unless (exceptionally) this
recovery would be contrary to a general principle of EEA law.

(") Case C-156/98 Germany v Commission [2000] ECR 1-6857, paragraphs 30-31; Case T-459/93 Siemens SA v Commission [1995]
ECR 1I-1675, paragraph 48; and Case T-396/08 Freistaat Sachsen und Land Sachsen-Anhalt v Commission [2010] ECR II-141,
paragraphs 46 to 48.
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HAS ADOPTED THIS DECISION:

Article 1

The formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3 of the Surveillance and Court
Agreement is opened into the Power Contract between PCC Bakki Silicon hf. and Landsvirkjun dated 17 March 2014,
and the Step-down Surcharge and the exemption from the System Contribution in the Transmission Agreement entered
into between PCC Bakki Silicon hf. and Landsnet on 7 February 2014.

Article 2

The Icelandic authorities are invited, pursuant to Article 6(1) of Part II of Protocol 3, to submit their comments on the
opening of the formal investigation procedure within one month from the notification of this Decision.

Article 3

The Icelandic authorities are requested to provide within one month from notification of this decision, all documents,
information and data needed for assessment of the compatibility of the aid measure.

Article 4

This Decision is addressed to Iceland.

Article 5

Only the English language version of this decision is authentic.

Decision made in Brussels, on 10 December 2014.
For the EFTA Surveillance Authority

Oda Helen SLETNES Helga JONSDOTTIR

President College Member
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