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POSTĘPOWANIA ZWIĄZANE Z REALIZACJĄ POLITYKI KONKURENCJI

KOMISJA EUROPEJSKA

POMOC PAŃSTWA – SŁOWENIA

Pomoc państwa SA.33229 2018/C (ex 2017/N-3) – Zmiany zobowiązań restrukturyzacyjnych banku 
Nova Ljubljanska Banka d.d.

Zaproszenie do zgłaszania uwag zgodnie z art. 108 ust. 2 Traktatu o funkcjonowaniu Unii 
Europejskiej

(Tekst mający znaczenie dla EOG)

(2018/C 121/03)

Pismem z dnia 26 stycznia 2018 r., zamieszczonym w autentycznej wersji językowej na stronach 
następujących po niniejszym streszczeniu, Komisja powiadomiła Słowenię o swojej decyzji o wszczęciu 
postępowania określonego w art. 108 ust. 2 TFUE dotyczącego wyżej wspomnianego środka pomocy.

Zainteresowane strony mogą zgłaszać uwagi na temat środka pomocy, w odniesieniu do którego Komisja 
wszczyna postępowanie, w terminie jednego miesiąca od daty publikacji niniejszego streszczenia 
i następującego po nim pisma. Uwagi należy kierować do Kancelarii ds. Pomocy Państwa w Dyrekcji 
Generalnej ds. Konkurencji Komisji Europejskiej na następujący adres lub numer faksu:

European Commission
Directorate-General for Competition
State aid Greffe
1049 Bruxelles/Brussel
BELGIQUE/BELGIË
Nr faksu: + 32 22961242

Otrzymane uwagi zostaną przekazane Słowenii. Zainteresowane strony zgłaszające uwagi mogą wystąpić 
z odpowiednio uzasadnionym pisemnym wnioskiem o objęcie ich tożsamości klauzulą poufności.

OPIS ŚRODKÓW POMOCY

Decyzją z dnia 18 grudnia 2013 r. Komisja stwierdziła, że następujące środki pomocy państwa przyznane na rzecz NLB są 
zgodne z rynkiem wewnętrznym:

(i) pierwsze dokapitalizowanie w kwocie 250 mln EUR, tymczasowo zatwierdzone w decyzji w sprawie pomocy na 
ratowanie z dnia 7 marca 2011 r.;

(ii) drugie dokapitalizowanie w kwocie 383 mln EUR tymczasowo zatwierdzone w drugiej decyzji w sprawie pomocy na 
ratowanie i o wszczęciu postępowania z dnia 2 lipca 2012 r.;

(iii) trzecie dokapitalizowanie w kwocie 1 558 mln EUR; oraz

(iv) przekazanie aktywów o obniżonej jakości do banku będącego własnością państwa z dorozumianym elementem 
pomocy w wysokości 130 mln EUR.
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Komisja stwierdziła, że środki te są zgodne z rynkiem wewnętrznym na podstawie planu restrukturyzacji i wykazu 
zobowiązań przedstawionych przez władze słoweńskie. Wiele z tych zobowiązań było koniecznych do przywrócenia 
rentowności banku. Podczas oceny ostatecznego planu restrukturyzacji NLB, Komisja przypomniała, że „wyraziła 
wątpliwości, czy proces decyzyjny w NLB […] (w szczególności w odniesieniu do udzielania nowych kredytów 
i restrukturyzacji istniejących kredytów) był zgodny z normami rynkowymi, zwłaszcza w kontekście możliwych 
problemów w zakresie ładu korporacyjnego związanych z interwencją państwa jako głównego udziałowca w bieżącą 
działalność NLB”. Komisja podkreśliła, że jednym z problemów, który plan restrukturyzacji miał rozwiązać, był fakt, że 
w przyszłości „państwo nie będzie miało wpływu na bieżącą działalność NLB”.

Wydając pozytywną ocenę co do długoterminowej rentowność banku, Komisja wzięła pod uwagę szereg zobowiązań, które 
miały poprawić zarządzanie przez NLB ryzykiem i polityką kredytową oraz wzmocnić ład korporacyjny banku. Dokonana 
przez Komisję ocena rentowności opierała się również na złożonym przez Słowenię zobowiązaniu sprzedaży 75 % —1 
udziałów w NLB najpóźniej do dnia 31 grudnia 2017 r. lub zaproponowania do dnia 30 listopada 2017 r. powiernika ds. 
zbycia, upoważniając go do zbycia zagranicznych jednostek zależnych NLB na Bałkanach.

W decyzji z 2013 r. stwierdzono również, że okres restrukturyzacji NLB będzie trwał do końca 2017 r., a wiele zobowiązań 
restrukturyzacyjnych dotyczyło końca okresu restrukturyzacji.

W dniu 13 kwietnia 2017 r. Słowenia zgłosiła zmienione zobowiązania: co najmniej 50 % udziałów w NLB zostałoby 
sprzedanych przed końcem 2017 r., a pozostałe udziały (tzn. wszystkie udziały z wyjątkiem blokującej mniejszości 25 % +  
1) do końca 2018 r. Zbycie udziałów (w przypadku gdyby Słowenia nie odsprzedała na czas 50 % udziałów w banku) było 
nadal częścią całkowitych zobowiązań. Decyzją z dnia 11 maja 2017 r. Komisja stwierdziła, że zmienione zobowiązania 
nadal zapewniały zgodność pomocy NLB z rynkiem wewnętrznym.

W dniu 8 czerwca 2017 r. władze Słowenii jednostronnie podjęły decyzję o wstrzymaniu sprzedaży udziałów w banku 
NLB.

Komisja zwraca uwagę, że ostateczny termin sprzedaży 50 % udziałów w banku NLB do dnia 31 grudnia 2017 r. upłynął 
bez działań ze strony Słowenii. Ponadto Słowenia nie zaproponowała powiernika ds. zbycia zagranicznych jednostek 
zależnych NLB na Bałkanach Zachodnich do dnia 30 listopada 2017 r.

W dniu 21 grudnia 2017 r. władze Słowenii formalnie zgłosiły zmienione zobowiązania do decyzji o restrukturyzacji 
z 2013 r.:

— Słowenia powiadomiła o swoim zamiarze dokonania zbycia swoich udziałów w NLB do 25 % + 1 w 2018 r. i zakończenia 
tego procesu w roku 2019.

— W celu przekonania Komisji, że ład korporacyjny NLB pozostanie w międzyczasie bez wpływu państwa na bieżącą 
działalność, słoweńskie władze proponują wyznaczenie niezależnego powiernika („blind trustee”).

— Słowenia proponuje również, aby wszystkie zobowiązania określone w decyzji z 2013 r. (zmienione decyzją 
zmieniającą z 2017 r.) przestały obowiązywać od dnia 31 grudnia 2017 r. (z wyjątkiem wyżej wspomnianego 
zobowiązania do sprzedaży).

OCENA ŚRODKÓW POMOCY

W swojej decyzji z dnia 18 grudnia 2013 r. Komisja stwierdziła już, że środki opisane w pkt (i)–(iv) powyżej stanowią 
pomoc państwa. Ocena ta pozostaje bez zmian. W decyzji tej Komisja stwierdziła również, że stanowiące pomoc państwa 
na rzecz NLB środki były zgodne z rynkiem wewnętrznym, ponieważ były one konieczne do zaradzenia poważnym 
zaburzeniom w gospodarce słoweńskiej w rozumieniu art. 107 ust. 3 lit. b) TFUE. Komisja stwierdziła, że plan 
restrukturyzacji i zobowiązania dotyczące restrukturyzacji umożliwią przywrócenie rentowności NLB, a także 
w wystarczający sposób rozwiążą problem podziału obciążeń i kwestie związane z konkurencją. Komisja potwierdziła 
tę analizę zgodności pomocy państwa ze wspólnym rynkiem w oparciu o zmienione zobowiązania w decyzji zmieniającej 
z dnia 11 maja 2017 r.
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Komisja zauważa obecnie, że co najmniej jedno poważne zobowiązanie dotyczące restrukturyzacji nie zostało wypełnione. 
W istocie termin sprzedaży 50 % udziałów w banku NLB do dnia 31 grudnia 2017 r. upłynął. Ponadto Słowenia nie 
zaproponowała powiernika ds. zbycia zagranicznych jednostek zależnych NLB na Bałkanach Zachodnich do dnia 
30 listopada 2017 r.

Komisja zauważa, że decyzja o restrukturyzacji może zostać zmieniona, jeżeli zmiana opiera się na nowych 
zobowiązaniach, które można uznać za równoważne ze złożonymi pierwotnie. W takiej sytuacji istniejące środki pomocy 
pozostałyby zgodne na podstawie art. 107 ust. 3 lit. b) TFUE, jeżeli łączne saldo określone w pierwotnej decyzji 
pozostałoby niezmienione. Aby zachować pierwotne saldo, zmienione zobowiązania nie powinny mieć negatywnego 
wpływu na rentowność beneficjenta pomocy, a cały zestaw zobowiązań winien pozostać równoważny w zakresie podziału 
obciążeń i środków wyrównawczych, przy uwzględnieniu wymogów określonych w komunikacie w sprawie 
restrukturyzacji.

W omawianym przypadku jednakże Komisja ma poważne wątpliwości, czy zgłoszone przez Słowenię zmienione 
zobowiązania są równoważne w stosunku do zobowiązań zatwierdzonych decyzją Komisji z dnia 18 grudnia 2013 r. 
i decyzją zmieniającą z dnia 11 maja 2017 r.

Po pierwsze, Komisja przypomina, że sekcja decyzji Komisji z dnia 18 grudnia 2013 r. dotycząca rentowności była przede 
wszystkim oparta na zmianie struktury własnościowej banku NLB. W 2013 r. słoweńskie władze zobowiązały się do 
wyeliminowania wpływu państwa na bieżącą działalność NLB. Jednakże w świetle zmienionych zobowiązań zgłoszonych 
przez Słowenię, Komisja ma poważne wątpliwości, czy w przypadku braku takiej zmiany własności długoterminowa 
rentowność NLB może zostać zapewniona.

Ponadto, pomimo zasadniczego znaczenia niezadowalającego ładu korporacyjnego w przeszłości, Komisja zauważa, że 
nawet w okresie restrukturyzacji władze słoweńskie nie wykazały w przekonujący sposób, że takie problemy zostały 
skutecznie rozwiązane. W tym względzie Komisja zwraca uwagę na dużą rotację w radzie nadzorczej banku w ostatnich 
latach.

Po drugie, jeżeli chodzi o wniosek Słowenii o wyznaczenie niezależnego powiernika, Komisja ma wątpliwości co do tego, 
czy taki powiernik mógłby rozwiązać problemy związane z rentownością banku w takim samym stopniu jak trwała zmiana 
właściciela. W tym kontekście Komisja zauważa, że zmiana właściciela spowodowałaby optymalizację działalności na 
wszystkich szczeblach.

Wreszcie Komisja zwraca również uwagę na szereg istotnych problemów praktycznych związanych z powołaniem 
niezależnego powiernika. Wybór i wyznaczenie takiego powiernika jest czasochłonnym procesem. Jest również wątpliwe, 
czy niezależny powiernik, który może zostać zwolniony przez władze Słowenii, jeżeli nie będzie wykonywać swoich 
obowiązków w najlepszym interesie Słowenii jako akcjonariusza, może faktycznie być tak niezależny, jak tego wymaga 
sytuacja. Wymaga to także szeregu decyzji regulacyjnych, co oznacza, że Słowenia nie jest nawet w stanie spełnić 
zobowiązania, że niezależny powiernik zostanie powołany. W każdym razie niezależny powiernik nie został wyznaczony 
w dniu 1 stycznia 2018 r. (tj. natychmiast po upływie terminu sprzedaży udziałów w dniu 31 grudnia 2017 r.), co siłą 
rzeczy oznacza, że wystąpi luka, w trakcie której udziały w banku ani nie zostały sprzedane, ani przedsiębiorstwo nie jest 
kontrolowane przez niezależnego powiernika.

W związku z powyższym Komisja ma poważne wątpliwości co do tego, czy propozycja dotycząca niezależnego 
powiernika jest równoważna ze zobowiązaniem do sprzedaży. Biorąc pod uwagę znaczenie zobowiązania do sprzedaży, 
znalezienie środków, które byłyby faktycznie równoważne, wydaje się również bardzo trudne.

Komisja doszła również do wstępnego wniosku, że opóźnienie w sprzedaży udziałów w rzeczywistości wydłuża okres 
restrukturyzacji, który miał się zakończyć w dniu 31 grudnia 2017 r. Tytułem uwagi ogólnej Komisja przypomina, że okres 
restrukturyzacji powinien być tak krótki, jak to tylko możliwe.
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Ponieważ niektóre zobowiązania były w logiczny sposób powiązane z okresem restrukturyzacji, Komisja przede wszystkim 
uważa, że przedłużenie terminu sprzedaży powinno iść w parze z przedłużeniem innych zobowiązań restrukturyzacyjnych. 
W rzeczywistości NLB będzie przez dłuższy okres prowadzić działalność rynkową, nie mając w pełni zapewnionej 
długoterminowej rentowności. Może to być źródłem zakłóceń konkurencji, które w niesprawiedliwy sposób wyrządzą 
szkodę konkurentom, którzy nie otrzymali pomocy, lub otrzymali pomoc, ale starannie wdrożyli plan restrukturyzacji 
i swoje zobowiązania. W związku z tym, w celu zachowania równowagi istniejących zobowiązań, Komisja uważa, że 
władze Słowenii powinny przedstawić dodatkowe środki, aby zrekompensować opóźnienie procesu restrukturyzacji. Na 
obecnym etapie Komisja ma wątpliwości, czy Słowenia zaproponowała wystarczającą kompensację za ogólne opóźnienie 
procesu restrukturyzacji. Komisja ma wątpliwości, czy Słowenia nie może poprawić rentowności NLB, zdecydowanie 
skracając terminy zbycia udziałów, poprzez dalszą zmianę zasad procesu sprzedaży lub zmieniając propozycję dotyczącą 
niezależnego powiernika na w pełni uprawnionego powiernika ds. zbycia. Komisja wyraża także wątpliwość, czy Słowenia 
nie powinna rozważyć dalszych środków strukturalnych na rzecz NLB, takich jak zbycie niektórych jednostek zależnych, 
ograniczenia dotyczące nowych rodzajów działalności lub innych środków behawioralnych.
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TEKST PISMA

The Commission wishes to inform Slovenia that, having examined the information supplied by your authorities on the 
measures referred to above, it has decided to initiate the procedure laid down in Article 108(2) of the Treaty on the 
Functioning of the European Union (‘TFEU’).

1. PROCEDURE

(1) On 14 January 2011, the Slovenian authorities notified a EUR 250 million State recapitalisation of Nova Ljubljanska 
Banka d.d. (‘NLB’ or ‘the Bank’). By decision of 7 March 2011 (1) (‘first rescue decision’), the Commission authorised a 
first recapitalisation aid in favour of NLB for a period of six months and upon the submission of a restructuring plan. 
By decision of 2 July 2012 (2) (‘the second rescue and opening decision’), the Commission approved the second 
recapitalisation of NLB and at the same time opened an in-depth investigation raising doubts regarding the ability of 
the Bank to return to viability and the provision of sufficient burden-sharing and measures limiting distortions of 
competition based on the restructuring plan which had been submitted to it.

(2) By decision of 18 December 2013 (‘the 2013 Decision’) (3), the Commission approved State aid to NLB on the basis 
of a restructuring plan and a list of commitments from the Slovenian authorities. Slovenia committed for instance to 
sell 75 %-1 share of NLB by 31 December 2017 at the latest (‘the sale commitment’) or alternatively to divest NLB’s 
foreign subsidiaries in the Balkans (‘the divestment commitment’).

(3) On 13 April 2017, Slovenia notified amended commitments, inter alia, to make the sale of the shares of NLB more 
gradual. On 11 May 2017, the Commission concluded that those amended commitments still ensured the 
compatibility of the aid granted to NLB with the internal market (‘the 2017 Amendment Decision’) (4).

(4) On 8 June 2017 (5), the Slovenian authorities decided to put the sale of shares of NLB on hold. On 9 June 2017, the 
Slovenian Minister of Finance informed the Commission by phone of that decision.

(5) On 20 September 2017, the Slovenian authorities submitted a non-paper proposing to first sort out an ongoing 
litigation in Croatia vis-à-vis NLB and the old Ljubljanska Banka (see recital (31) below) before proceeding with the 
sale of shares of NLB.

(6) On 6 November 2017, the Slovenian authorities submitted another non-paper proposing to set up an NLB-financed 
fund, which competitors of NLB could use to finance SMEs with a weak capital position.

(7) On 21 November 2017, Slovenia submitted another non-paper proposing to appoint an independent ‘blind trustee’ 
in the management board of NLB until 75 %-1 share of NLB would be sold. The Slovenian authorities and the 
Commission discussed these non-papers several times.

(8) On 21 December 2017, the Slovenian authorities formally notified the amended commitments which are described 
in recitals (41) and (43).

(9) By letter dated 21 December 2017, Slovenia agreed exceptionally to waive its rights deriving from Article 342 TFEU 
in conjunction with Article 3 of Regulation 1/1958 (6) and to have the present decision adopted and notified in 
English.

2. FACTUAL BACKGROUND

2.1. Description of the beneficiary

(10) A detailed description of NLB can be found in recitals (11) to (22) of the 2013 Decision.
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(1) Commission Decision in Case SA.32261 (2011/N) — Slovenia — Rescue recapitalisation in favour of NLB, OJ C 189, 29.6.2011, 
p. 2.

(2) Commission Decision in Case SA.34937 (2012/C) (ex 2012/N) and SA.33229 (2012/C) (ex 2011/N) — Second recapitalisation of 
NLB and Restructuring of NLB, OJ C 361, 22.11.2012, p. 18.
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government_session_government_rejects_minimum_offer_price_for_nlb_59951/
(6) Regulation No 1 determining the languages to be used by the European Economic Community, OJ 17, 6.10.1958, p. 385.
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(11) At the end of September 2017 (7), the Bank reported total assets and risk weighted assets (‘RWA’) of respectively 
EUR 12 billion and EUR 8.1 billion. In the first nine months of 2017, NLB realised an after-tax profit of 
EUR 184 million, up from EUR 92 million in the same period of 2016. This profit translated into an (annualised) 
return on equity (‘RoE’) after tax of 15.9 %.

(12) At the end of September 2017 NLB’s non-performing exposures ratio still amounts to 8.3 %, down from 10 % at the 
end of December 2016 and its core equity tier 1 ratio was 16.3 % (8), (9). After the burden sharing of subordinated 
debt instruments in 2012/2013, NLB has not yet issued new subordinated debt. At the end of September 2017, 
deposits represent more than 90 % of funding and the loan-to-deposit ratio amounted to 72 %.

(13) NLB still owns foreign subsidiaries in the Balkans, which represent in total EUR 3.8 billion in assets and 
EUR 82.7 million in after-tax profit (10).

Table 1

Key financial figures of NLB’s foreign subsidiaries in the Balkans

FYRoM Bosnia 
subsidiary 1

Bosnia 
subsidiary 2 Kosovo Montenegro Serbia

NLB stake % 87 % 100 % 97 % 81 % 99 % 100 %

Market share 15.8 % 18.6 % 5.4 % 15 % 11.9 % 1.3 %

Profit after tax (EUR mil-
lion)

38.0 20.1 5.3 11.0 4.2 4.1

Total assets (EUR mil-
lion)

1 167 674 525 553 486 343

(14) Furthermore, NLB has a stake in insurance company NLB Vita which, when publishing results for the first nine 
months of 2017, had total assets of EUR 452 million and a result after tax of EUR 4.8 million. By monitoring report 
of 30 November 2017, the Monitoring Trustee informed the Commission that NLB was still actively involved in 
leasing in 2017 through its leasing subsidiary (11). The liquidation of this leasing subsidiary was approved at the end 
of 2017. NLB has now also approved the establishment of a new leasing company in the beginning of 2018.

(15) The ownership structure of NLB has undergone several changes in the past years. In 2002, the Belgian bank KBC 
acquired 34 % of NLB (12) and KBC and the Slovenian State signed a shareholders’ agreement guaranteeing KBC seats 
in NLB’s management and supervisory boards (13). In that shareholder agreement, KBC undertook not to increase its 
investment until the end of 2005. However, when in 2006 KBC was not able to increase its stake in NLB, KBC 
decided to no longer consider its existing stake as strategic in nature but recategorised it as a financial participation. 
KBC completely exited NLB in 2013 (14). As of end 2013, the Slovenian State has become again the 100 % owner of 
NLB, thereby turning back NLB’s (partial) privatisation of 2001/2002.
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(7) Financial figures mentioned in recitals (11) and (12) are based on the consolidated financial statements of the Bank as available on: 
https://www.nlb.si/nlb/nlb-portal/eng/investor-relations/financial-reports/prezentacija-nlb-3q2017.pdf

(8) As a result of the ECB’s […] applicable SREP decision (‘Supervisory Review and Evaluation Process’) of the ECB, NLB has to comply 
with a total capital ratio of 12.75 % (which consists of Pillar 1 and Pillar 2 requirements and also the capital conservation buffer of 
1.25 %).

(9) […] a commitment of the 2013 Decision (‘the capital repayment mechanism’), which obliges NLB to repay for the fiscal year 2017 
the lower of (i) 100 % of the excess capital above the applicable minimum capital requirement on the consolidated level under 
European and Slovenian law (including Pillars 1 and 2) plus a buffer of 100 basis points or (ii) the net income of the relevant year.

(10) Source data: see link footnote 7.
(11) The leasing subsidiary of NLB in Slovenia was included in the list of non-core subsidiaries to be divested, as mentioned in 

commitment 4 of the 2013 Decision.
(12) That 2001/2002 privatisation process of NLB was also described in the regular reports (1999, 2000, 2001, 2002) from the 

Commission on Slovenia’s progress towards accession. On page 37-38 of its 2002 report, the Commission noted that: ‘In May 
2001, after long delays, the government adopted a privatisation programme to sell NLB and NKBM. … The privatisation was 
launched in September 2001 and although there has been interest from various renowned foreign strategic investors, the 
government interrupted the privatisation process of NKBM and the sale was halted as political resistance increased and conditions 
were judged to be unsatisfactory. The government still intends to sell NKBM, but it is not yet clear when and under what conditions. 
The privatisation of NLB went ahead but under altered conditions introduced by the government during the privatisation process, 
causing one of the foreign bidders to withdraw.’

(13) https://www.nlb.si/kbc-nv-belgium-now-a-key-shareholder-in-nova-lj
(14) The transaction to exit NLB was signed in 2012. Completion of the agreement was finalised after the approval of the Slovenian 

competition authority obtained in March 2013. See the following press release: https://www.kbc.com/fr/system/files/doc/about-us/ 
2012_Sale_NLB_en.pdf

https://www.nlb.si/nlb/nlb-portal/eng/investor-relations/financial-reports/prezentacija-nlb-3q2017.pdf
https://www.nlb.si/kbc-nv-belgium-now-a-key-shareholder-in-nova-lj
https://www.kbc.com/fr/system/files/doc/about-us/2012_Sale_NLB_en.pdf
https://www.kbc.com/fr/system/files/doc/about-us/2012_Sale_NLB_en.pdf


2.2. State aid measures in favour of NLB

(16) By means of the 2013 Decision and based on the commitments offered by Slovenia, the Commission declared the 
following State aid measures in favour of NLB compatible with the internal market:

(i) a first recapitalisation of EUR 250 million, temporarily approved in the first rescue decision;

(ii) a second recapitalisation of EUR 383 million, temporarily approved in the second rescue and opening decision;

(iii) a third recapitalisation of EUR 1 558 million; and

(iv) a transfer of impaired assets to a State-owned bad bank with an implied aid element of EUR 130 million (15).

(17) In total, NLB received State aid of EUR 2 321 million equivalent to 20 % of its RWA as of December 2012.

2.3. The commitments in the 2013 Decision

(18) When assessing the final restructuring plan, the Commission recalled in recital (76) of the 2013 Decision that in the 
formal investigation procedure it had ‘raised doubts whether the decision-making process in NLB was in line with 
market norms and in particular about possible corporate governance issues related to the intervention of the State as 
main shareholder (16) into the day-to-day business of NLB’. In recital (126) and (127) of that Decision, the 
Commission repeated that one of the issues that the restructuring plan had to address was that ‘the State would not 
influence NLB’s day-to-day business.’

(19) In order to be able to establish the long-term viability of the Bank, the Commission took into account a number of 
commitments which improved NLB’s risk management and credit policies. Commitment (10.1) for instance ensures 
that NLB would price its loans based on a pricing policy establishing a minimum RoE for all its loans (‘the RoE 
commitment’). This commitment limited the possibility for the Bank to lend at rates which a prudent market 
investor would not accept (for instance as a result of external influences). An analogous commitment (i.e. 
commitment (10.3)) ensured that NLB would behave in a market conform manner when restructuring loans.

(20) Other commitments in the 2013 Decision which relate to corporate governance include the following:

‘(9.5) all members of the supervisory board shall pass the “fit and proper test”, i.e. they shall be reliable and avail of 
the necessary professional skills to properly assess and monitor NLB’s business. Slovenia will not intervene in 
the appointment of supervisory board members and executives over and above its own nominees and its 
shareholder rights under ordinary Slovenian corporate law;

(9.6) two thirds of the seats and voting rights on the supervisory board and its committees shall be allocated to 
independent experts, i.e. persons who are neither currently employed nor have been employed 24 months 
prior to their appointment by the Slovenian government and who do not currently hold nor have held 24 
months prior to their appointment a leadership or managing function within a Slovenian political party; […]

(9.8) NLB will follow a prudent, sound business policy geared towards sustainability while implementing the 
planned measures. NLB will further review its internal incentive schemes and remuneration policy and take 
steps to ensure that they do not encourage unreasonable risk-taking, that they are geared towards long-term 
and sustainable goals, and are transparent. The remuneration of board members and leading employees of the 
Bank shall particularly take into account the relevant person’s contribution to the Bank’s economic position 
and the necessity of market-oriented salary levels so as to be able to employ particularly suitable individuals 
who can achieve a sustainable business development. NLB’s remuneration policies and practices will be 
compliant with the European Banking Authority’s “Guidelines on Remuneration Policies and Practices” 
published on 10 December 2010. The variable annual remuneration will be limited as follows:

(a) management board: five monthly salaries;
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(15) The difference between the transfer price (EUR 617 million) and the market value (EUR 486 million) of the impaired assets.
(16) Also other international institutions have established a clear link between the Bank’s problems in 2012/2013 and corporate 

governance issues and the related desirability of a privatisation. The IMF 2017 Article IV report reads for instance as follows: “The 
privatization of the two remaining large state banks is of key importance to ensure that they continue to operate on commercial 
principles, expand into new activities, and reduce costs. This is especially important given the history of connected lending practices 
that prevailed in Slovenian state-owned banks prior to the 201213 crisis. After the sale of NKBM in 2016, the authorities are 
preparing to privatize the largest bank (NLB) via an Initial Public Offering (“IPO”) in 2017. Staff supported the sale but expressed 
concern about the restriction that no private investor can have more than the state’s 25 percent stake. Dropping the restriction 
would allow strategic investors to take a controlling stake and further improve the bank’s performance.” (International Monetary 
Fund’s country report no. 17/125, May 2017, 2017 Article IV consultation — press release; staff report, available on: 
https://www.imf.org/~/media/Files/…/CR/2017/cr17125.ashx)

https://www.imf.org/~/media/Files/�/CR/2017/cr17125.ashx


(b) employees performing special work (17) employed in the front office function: five monthly salaries;

(c) employees performing special work employed in other functions: three monthly salaries.

The payment of at least 50 % of the variable remuneration will be deferred over the period of three years.

(9.9) Notwithstanding the commitment of paragraph 9.8 above, in any case, for the whole restructuring period, 
the total remuneration to any board member and employee performing special work will be restricted to an 
appropriate level. The total remuneration of any such individual will not exceed 15 times the national average 
salary in Slovenia or 10 times the average salary of NLB The restrictions referred to above will continue to 
apply until the end of the restructuring period.

(9.10) Slovenia will ensure that each state-owned bank shall remain a separate economic unit with independent 
powers of decision within the meaning of the EC Merger Regulation and the Jurisdictional Notice.’

(21) Finally, the Commission in its viability assessment also crucially relied on the fact that Slovenia committed to 
partially sell the shares of NLB (18), in line with existing case practice and case law (19), (20).

(22) Concretely, Slovenia provided the Commission with the commitment that it would reduce its shareholding in NLB to 
25 % plus one share (‘Blocking Minority’) by 31 December 2017. If Slovenia had not entered into (a) binding sale and 
purchase agreement(s) for the sale of its shareholding in NLB exceeding the Blocking Minority by 31 December 
2017, Slovenia and NLB should grant to the Divestiture Trustee (appointed in accordance with paragraph 19) an 
exclusive mandate to sell NLB’s participations in the following banking subsidiaries, for a minimum price not lower 
than […]: NLB banka, Belgrade (Republic of Serbia), NLB Montenegrobanka, Podgorica (Republic of Montenegro), 
NLB Prishtina, Prishtina (Republic of Kosovo), NLB Razvojna banka, Banja Luka (Republic of Bosnia and 
Herzegovina), NLB Tutunska banka, Skopje (Former Yugoslav Republic of Macedonia), NLB Banka, Tuzla (Republic 
of Bosnia and Herzegovina). The sale process would be conducted by the Divestiture Trustee appointed in 
accordance with paragraph 19 of the commitment catalogue.

(23) The abovementioned paragraph 19 provided that Slovenia at the latest on 30 November 2017 (21) had to propose to 
the Commission for approval a list of one or more potential divestiture trustees who would then be empowered to 
divest the Balkan subsidiaries thereby triggering an ownership change for those subsidiaries.

(24) A number of the commitments related to divestments or sales of activities have meanwhile been implemented (22). 
However, other commitments are still monitored closely by the Commission with the help of a monitoring trustee:

— reduction of the balance sheet (commitment 1)

— reduction of costs (commitment 2)

— reduction of credit business in certain sectors (commitment 7)

— business with foreign clients (commitment 8)

— no positive discrimination of State owned companies (commitment 11)

— behavioural measures such as an aggressive behaviour ban (commitment (12.1); a capital repayment mechanism/ 
dividend ban (commitment (12.2) and an acquisition ban (commitment 12.4))

— conditions for recapitalising subsidiaries (if needed) (commitment 16)

(25) The 2013 Decision explains that NLB’s restructuring period will last until end 2017 and links a number of measures 
to the end of the restructuring period.
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(17) As defined in the commitment catalogue
(18) Commitment 14 of the 2013 Decision
(19) See for instance the following Commission Decisions: (a) Decision of 12 May 2009 in case C 43/2008 — Germany — Restructuring 

of West LB AG, OJ L 345, 23.12.2009, p. 1; (b) Decision of 20 December 20 in case SA. 35490 — Spain — Restructuring of Liber 
bank, OJ C 96, 4.4.2013, p. 7; (c) Decision of 2012 December 2012 in case SA.34536 — Spain — Restructuring and 
recapitalisation of Banco CEISS, OJ C 96, 4.4.2013, p. 1; (d) Decision of 20 December 2012 in case SA.35488 — Spain — 
Restructuring of Banco Mare Nostrum, OJ C 96, 4.4.2013, p. 6.

(20) In case T-457/09 Westfälisch-Lippischer Sparkassen- und Giroverband v Commission, ECLI:EU:T:2014:683, para. 391, the General Court 
confirmed that a viability-related sale of shares commitment did not infringe Article 345 TFEU on ownership neutrality: ‘[t]herefore, 
it must be held that Article 295 EC [meanwhile Article 345 TFEU] does not prevent the Commission from making the authorisation 
of State aid to an undertaking to be restructured subject to that undertaking’s sale, where this is intended to ensure its long-term 
viability’.

(21) As stated in commitment 19 of the 2013 Decision: Slovenia must propose to the European Commission for approval, no later than 
one month before the deadlines a list of one or more persons whom it proposes to appoint as Divestiture Trustee. The deadline to 
propose a Divestiture Trustee was thus November 30 2017.

(22) Commitment 3 (sale of participations), commitment 4 (divestment of non-core subsidiaries), commitment 5 (sale of joint venture 
participations), commitment 6 (sale of participations in banks).



2.4. The commitments in the 2017 Amendment Decision

(26) On 13 April 2017, Slovenia formally notified a request to change some of the commitments underlying the 2013 
Decision. In view of the deal size of the transaction and the short remaining time to sell 75 % - 1 share of the Bank, 
Slovenia notified a more gradual sale schedule: at least 50 % of the shares in NLB would be sold before the end of 
2017 and the remainder (i.e. all shares but a blocking minority of 25 % + 1 share) by the end of 2018 (‘the amended 
sale commitment’). The divestment commitment (in case Slovenia would fail to timely sell 50 % the Bank) continued 
to be a part of the commitments. The balance sheet commitment was clarified and Slovenia also notified additional 
commitments so as to preserve the balance of the 2013 Decision. Slovenia proposed for instance to extend NLB’s 
acquisition ban until end 2019.

(27) Concretely, Slovenia committed to the following:

‘(14) [reduction of State’s shareholding and foreign banking subsidiaries] Slovenia will reduce its shareholding in 
NLB to 25 % plus one share (“Blocking Minority”) as follows:

(a) by at least 50 % by 31 December 2017. If Slovenia has not entered into (a) binding sale and purchase 
agreement(s) for the sale of its shareholding in NLB by at least 50 %, Slovenia and NLB shall grant to the 
Divestiture Trustee an exclusive mandate to sell NLB’s participations in (its foreign Balkan (23)) banking 
subsidiaries for a minimum price not lower than […].

(b) having sold at least 50 % of its shareholding in NLB in accordance with subparagraph (14 a), Slovenia will 
further reduce its shareholding to the Blocking Minority by 31 December 2018. If Slovenia has not entered 
into (a) binding sale and purchase agreement(s) for the sale of its shareholding in NLB exceeding the 
Blocking Minority by 31 December 2018, Slovenia shall grant to the Divestiture Trustee (appointed in 
accordance with paragraph 19) an exclusive mandate to reduce the Slovenia’s shareholding in NLB to the 
Blocking Minority for the then prevailing market price…’

(28) When assessing whether the proposed modifications to the restructuring plan called into question the conclusion 
reached in the 2013 Decision as to NLB’s viability, the Commission noted in recital (33) of the 2017 Amendment 
Decision that Slovenia would remain committed to divest 50 % of NLB before end 2017 and the second tranche of 
25 % - 1 share in 2018. The more gradual sale of shares was accompanied by additional commitments. The 
Commission concluded the proposed amendments to the commitments would not negatively affect the viability of 
the Bank. In its assessment, the Commission also relied to an important extent on the prolongation of the acquisition 
ban, which was discussed both under the burden sharing and distortion of competition compatibility sections. Based 
on those commitments, the Commission concluded that the compatibility of the State aid with the internal market 
could be confirmed.

2.5. The interrupted sale process (24)

(29) On 13 July 2015, Slovenia’s National Assembly endorsed a strategy to manage State investments, also with details on 
NLB’s divestment process. This strategy provided for instance that the Slovenian authorities would keep a Blocking 
Minority in NLB and that none of the private investors of NLB would own a bigger share in the Bank than Slovenia.

(30) In the beginning of 2016, the Slovenian Sovereign Holding (‘SSH’) who holds the State’s financial participations, 
started the selection process of a financial advisor to sell the shares of NLB and signed on 1 April 2016 an 
engagement letter with Deutsche Bank. In the beginning of May 2016, Deutsche Bank advised in a feasibility study to 
sell the shares of NLB by means of an initial public offering (‘IPO’). In later months, the SSH and its financial advisor 
proceeded with the selection of legal advisors, the due diligence of NLB and the drafting of the IPO prospectus and 
the presentations. In September 2016 however, the SSH decided to postpone the sales process until the first half of 
2017. In the first half of 2017, the Commission approved a more gradual sale process and Slovenia and NLB 
organised road shows with institutional investors.

(31) On 29 May 2017 the Slovenian authorities rejected a motion by the SSH to protect NLB from the negative impact of 
litigation in Croatia. The litigation relates to pending Croatian court cases (25) related to foreign currency deposits 
[…] following the break-up of Yugoslavia.

(32) On 8 June 2017, the Slovenian authorities decided to halt the sale process of NLB.
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(23) The full list of subsidiaries is listed in recital (22).
(24) Based to a large extent on the Monitoring Trustee report dated 13 July 2017.
(25) A large number of court cases are still pending. On 23 November 2017, the court of second instance (County Court) in Zagreb 

adjudged one of Zagrebačka banka’s lawsuits against Ljubljanska banka NLB to the detriment of Ljubljanska banka and NLB. See: 
http://www.mf.gov.si/en/media_room/news/3349/

http://www.mf.gov.si/en/media_room/news/3349/


(33) As regards the general market climate and the IPO climate in 2017, the Eurostoxx Banks index rose by 15 % between 
12 December 2016 and 12 December 2017 (26). There were also a large number of privatisation transactions that 
were concluded successfully, including IPOs or secondary offerings (27) of financial institutions.

2.6. The April 2016 monitoring trustee ad hoc report on corporate governance

(34) In April 2016, the monitoring trustee prepared — at the request of the Commission — an ad hoc report on NLB’s 
corporate governance commitments. This report followed a period of high turnover among the members of NBL’s 
supervisory board.

(35) The report explained that ‘In January 2015, the Bank of Slovenia requested an additional assessment in terms of the 
collective suitability of the supervisory board. The assessment of the collective suitability showed that the 
supervisory board has inadequately expressed competences in the following areas: strategy and development, 
corporate banking, retail banking, risk management and human resources management. It also stated that the 
supervisory board lacks the variability in terms of gender, seniority, banking experience and experience from abroad, 
and that the number of members of the supervisory board in comparable companies is nine.’

(36) In order to increase the number of members of the supervisory board and to fill also a number of vacancies, the SSH 
appointed on 9 February 2016 five new supervisory board members. The ad hoc report comments as follows on 
those five members:

‘in fact […] out of five new supervisory board members […] considered as conditionally suitable by the external 
body of the SSH, but the Management Board of the SSH decided that the concerns are of minor importance, that the 
[…] extensive knowledge of banking law and could valuably contribute to the work of the supervisory board.’

‘Some of the new members of the supervisory board have previous banking experience gained at NLB. In one case, 
the new member of the supervisory board was engaged as CEO in one of the subsidiaries of NLB until 31 December 
2015’

‘After the election at the general meeting of shareholders, the SSH sent the “fit and proper” test to the Bank of 
Slovenia. Following the request of the Bank of Slovenia in the letter dated 27 January 2016, NLB also prepared the 
“fit and proper tests” for four newly elected members of the supervisory board, i.e. Janko Gedrih, Anton Ribnikar, 
Anton Macuh and Primoz Karpe. On 15 April 2016, three of the new members of the supervisory board, i.e. Janko 
Gedrih, Anton Ribnikar and Anton Macuh, gave irrevocable resignation with immediate effect. Primoz Karpe […].’

(37) Table 2 summarises the changes in the supervisory board since 2015. Over that period, 10 members of the 
supervisory board have resigned or have been recalled and the average tenure of the current members of the 
supervisory board amounts to only 15 months.

Table 2

Members of NLB’s supervisory board in 2015-2017

Members of supervisory 
board in 2015-2017

Appointment 
date

Resignation / 
recall date Period in place Current member?

Gorazd Podbevšek 11/06/2013 10/02/2016 2 years 8 months No

Tit A. Erker 11/06/2013 03/08/2016 3 years 2 months No

Uroš Ivanc 11/06/2013 3 years 10 
months

No (4 year term expired)

Miha Košak 11/06/2013 10/02/2016 2 years 8 months No

Sergeja Slapničar 11/06/2013 20/03/2017 9 months No

Peter Groznik 04/11/2014 27/08/2015 9 months Yes (resigned in 2015, but 
rejoined in September 2017)

Andreas Klingen 07/04/2015 2 years 9 months Yes

Janko Gedrih 10/02/2016 15/04/2016 2 months No
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(26) See: https://www.stoxx.com/index-details?symbol=SX7E
(27) Transactions in 2017 include, inter alia, the fully subscribed IPOs of Unicaja and Allied Irish Bank and secondary offerings of ABN 

Amro and a.s.r. in the Netherlands.

https://www.stoxx.com/index-details?symbol=SX7E


Members of supervisory 
board in 2015-2017

Appointment 
date

Resignation / 
recall date Period in place Current member?

Anton Ribinkar 10/02/2016 15/04/2016 2 months No

Anton Macuh 10/02/2016 15/04/2016 2 months No

Primož Karpe 15/04/2016 1 year 9 months Yes

Dr Lazslo Urban 11/02/2016 1 year 11 
months

Yes

David Kastelic 04/08/2016 08/09/2017 1 year 1 month No

David E. Simon 04/08/2016 1 year 5 months Yes

Alexander Bayr 04/08/2016 1 year 5 months Yes

Matjaž Titan 04/08/2016 21/04/2017 9 months No

Vida Šeme Hočevar 08/09/2017 4 months Yes

Simona Kozjek 08/09/2017 4 months Yes

Peter Groznik 08/09/2017 4 months Yes

3. POSITION OF SLOVENIA

(38) Slovenia recalls that the 2013 Decision provided that the sale commitment was meant to ‘significantly reduce the 
external influence in the Bank’s management and business activities (28)’.

(39) Slovenia highlights that — with the exception of the amended sale commitment — Slovenia and NLB have so far 
implemented all the other State aid commitments.

(40) Slovenia also considers that NLB is now fully viable and it points in this regard to NLB’s RoE of 15.9 % and its core 
equity tier 1 ratio of 16.3 % (29). Slovenia considers that the corporate governance of NLB has been changed 
significantly and that now there is no State influence on the day-to-day business of NLB.

(41) Slovenia explains that it wants to amend the sale commitment a second time in the following manner:

— Slovenia wants to launch the divestment of its shareholding in NLB to 25 % + 1 share in 2018 and to complete it 
in 2019.

— in order to give the Commission comfort that the corporate governance of NLB will in the meantime remain 
with no State influence on the day-to-day business, the Slovenian authorities propose to nominate a ‘blind 
trustee’ (30).

— Slovenia also proposes that all commitments as defined in the 2013 Decision (as amended by the 2017 
Amendment Decision) cease to apply from 31 December 2017, with the exception of the sale commitment as 
described in this recital.

(42) Slovenia explains that it proposes a longer deadline for the sale commitment because it is also in the process of 
divesting 100 % of its shareholding in Abanka, the number three bank in the country […].
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(28) Recital (131) of the 2013 Decision
(29) Based on latest financial figures as available on: https://www.nlb.si/nlb/nlb-portal/eng/investor-relations/financial-reports/ 

prezentacija-nlb-3q2017.pdf
(30) The ‘blind trustee’ refers to an independent trustee which would exercise, in the name of and on behalf of Slovenia as a shareholder 

of NLB, all usual regular competencies of a shareholder. The terms of the appointment of the trustee are outlined in recital (43)

https://www.nlb.si/nlb/nlb-portal/eng/investor-relations/financial-reports/prezentacija-nlb-3q2017.pdf
https://www.nlb.si/nlb/nlb-portal/eng/investor-relations/financial-reports/prezentacija-nlb-3q2017.pdf


(43) As regards the blind trustee, Slovenia explains that it will be assigned to an independent expert on the following 
terms:

a) The blind trustee would be nominated by Slovenia on the basis of a public international tender. The nomination 
procedure would be concluded no later than [March 1-June 30] 2018 […], to be decided upon and be approved 
by the existing supervisory board. The mandate of the blind trustee would be regulated in a contract between 
Slovenia, the SSH and the blind trustee.

b) The concrete terms of engagement of such blind trustee need to be elaborated together with the Commission and 
the ECB to guarantee strongest safeguards against State’s interference in the day-to-day operations of NLB.

c) Before the appointment of such blind trustee, Slovenia will obtain a formal approval or non-objection from the 
Commission as well as the ECB (as required by applicable respective competency regulations) as regards the 
following:

i. the content of the public international tender,

ii. the content of the contract to be concluded between Slovenia, the SSH and the blind trustee (the blind 
trustee’s terms of engagement),

iii. the selected blind trustee.

d) The blind trustee would exercise, in the name of and on behalf of Slovenia as a shareholder of NLB, all usual 
regular competencies of a shareholder with the following exceptions (to be detailed in the blind trustee’s terms of 
engagement):

— while taking care that all legal, accounting and other regulatory requirements are complied with in full, the 
blind trustee shall orient itself by the existing NLB Group Strategy 2016-2020 and dividend payment included 
in it;

— the blind trustee will not be competent to decide on the amendments to the statutes of NLB without prior 
approval from the SSH;

— the blind trustee will not be competent to effect the disposal of any part of the State’s shareholding in NLB;

— the blind trustee should follow existing accounting policies as set in the existing NLB Group Strategy 2016- 
2020.

e) The blind trustee should exercise its rights independently but with due skill, care and diligence, in the best interest 
of Slovenia as a shareholder of NLB.

f) Slovenia will set business performance indicators to be achieved by the blind trustee in the contract between 
Slovenia, the SSH and the blind trustee. Slovenia can dismiss the blind trustee if the blind trustee does not exercise 
the rights in the best interest of Slovenia as a shareholder of NLB. In this case the nomination procedure of a new 
blind trustee should be performed.

(44) Slovenia considers that the proposed amendments, and specifically the appointment of a blind trustee, provide the 
strongest possible assurances that the risk of the State’s influence in the day-to-day business of NLB is neutralised and 
that business decisions will be taken solely by the management of the Bank.

(45) Slovenia considers that the proposed package of commitments would not affect the assessment of burden-sharing as 
made in the 2013 Decision and the 2017 Amendment Decision and would equivalently limit the distortions of 
competition. Slovenia states that additional commitments imposed on NLB would not contribute to the aim of the 
initial commitment to implement a business-oriented corporate governance structure, but would rather impede the 
overall aim to restore NLB’s viability in the long-term.

4. ASSESSMENT

4.1. Existence of aid

(46) According to Article 107(1) TFEU, State aid is any aid granted by a Member State or through State resources in any 
form whatsoever which distorts, or threatens to distort, competition by favouring certain undertakings, in so far as it 
affects trade between Member States.

(47) In the 2013 Decision, the Commission already concluded that the measures described in recital (16) represent State 
aid (31). That assessment remains unchanged.
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(31) See section 8.1 of the 2013 Decision.



4.2. Compatibility of the aid

(48) In the 2013 Decision, the Commission concluded that the State aid measures in favour of NLB were compatible with 
the internal market since they were necessary to remedy a serious disturbance in the Slovenian economy in the 
meaning of Article 107(3)(b) TFEU. The Commission concluded that the restructuring plan and the associated 
restructuring commitments would allow NLB to return to long-term viability, while also sufficiently addressing 
burden sharing and competition issues. The Commission confirmed this compatibility analysis in the 2017 
Amendment Decision on the basis of amended commitments.

(49) The Commission observes that at least one important restructuring commitment has not been complied with. 
Indeed, the deadline to sell 50 % of NLB’s shares by 31 December 2017 has elapsed […]. Moreover, Slovenia has not 
proposed a divestiture trustee to sell NLB’s foreign Balkan subsidiaries by 30 November 2017.

(50) The Commission therefore concludes that Slovenia has implemented the aid measures described in recital (16) in an 
unlawful manner.

(51) As regards compliance with other commitments of the 2013 Decision and the 2017 Amendment Decision (32), the 
monitoring trustee will provide the Commission with a report — by 31 May 2018 at the latest — with information 
allowing the Commission to verify compliance with those commitments at the end of 2017.

(52) As regards Slovenia’s non-compliance with the amended sale commitment (or the divestment commitment), the 
Commission observes that Slovenia has not provided the Commission with a proper justification for the non- 
compliance. During the administrative procedure described in recitals (4) to (8) above, the Slovenian authorities 
repeatedly referred to ongoing litigation with Croatia.

(53) The Commission also observes that for the entire year 2017, the IPO market and the market for corporate activity 
was open as is also illustrated by the information in recital (33). Therefore, the Commission concludes that there is 
no reason why the sale process could not have been implemented.

(54) The Commission also notes that Slovenia notified on 21 December 2017 an amended commitment catalogue, which 
risks delaying the sale of the shares of NLB until 31 December 2019. Slovenia proposes to appoint a blind trustee for 
the period during which NLB’s shares are not sold to compensate for this delay.

(55) The Commission observes that a restructuring decision can be amended where the amendment does not entail any 
additional aid and the amendment is based on new commitments which can be considered equivalent to those 
originally provided. In that situation, the existing aid measures would remain compatible on the basis of Article 107 
(3)(b) TFEU if the overall balance of the original decision remains intact. In order to preserve the original balance, the 
altered commitments should not negatively affect the viability of the aid beneficiary, with the overall set of 
commitments remaining equivalent in terms of burden-sharing and compensatory measures taking into account the 
requirements of the Restructuring Communication (33).

(56) In the case at hand, however, the Commission has serious doubts that the amended commitments notified by 
Slovenia are equivalent to the commitments authorised in the 2013 Decision and the 2017 Amendment Decision.

(57) Firstly, the Commission recalls that the viability section of the 2013 Decision was crucially based on a change in 
NLB’s ownership structure. In 2013, the Slovenian authorities had indeed committed to eliminate the State’s 
influence on NLB’s day-to-day operations. However, in view of the amended commitments notified by Slovenia, the 
Commission has serious doubts whether, in the absence of such an ownership change, the long-term viability of NLB 
can be assured.

(58) The Commission observes that also other elements point at viability problems in the long term (34). NLB has for 
instance not yet restarted to issue new subordinated debt capital. NLB also still has a high level of non-performing 
loans. Finally, in spite of the prominent record of poor corporate governance in the past, the Commission observes 
that even in the restructuring period, the Slovenian authorities have not convincingly shown that such problems 
have been effectively addressed. The Commission refers in this regard to the high turnover in the Bank’s supervisory 
board and to the issues surrounding the nomination of Mr. Janko Gedrih, Mr. Anton Ribnikar and Mr. Anton Macuh 
as referred to in recital (36) (35).
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(32) The Commission recalls that 2017 Amendment Decision already contained a number of commitments (inter alia, the acquisition 
ban) which were applicable beyond 2017.

(33) Commission Communication on the return to viability and the assessment of restructuring measures in the financial sector in the 
current crisis under the State aid rules, OJ C 195, 19.8.2009, p. 9.

(34) The Commission considers the bank’s capital ratio and funding structure (as described in recitals (11) and (12)) are positive elements 
in the current financials, but do not address the long-term viability issues that the sale commitment would address.

(35) See section 2.6 of the present Decision.



(59) Secondly, as regards Slovenia’s proposal to appoint a blind trustee, the Commission has serious doubts as to whether 
the blind trustee could address NLB’s viability problems to the same extent as a permanent ownership change. In this 
context, the Commission notes that an ownership change would steer the Bank — at all its levels — to value 
maximising behaviour and would not pursue other short-term or long-term political objectives. An ownership 
change (with respect to the owner of a bank at the time that it was in difficulty and received State aid for its 
restructuring, irrespective of whether that owner was the State or a private person) is also crucial in terms of viability 
because it is doubtful that such owner can credibly turn around the bank towards viability. Such ownership change is 
also important for reasons of moral hazard.

(60) The Commission also recalls that corporate governance arrangements in the case of NLB […] have proven rather 
ineffective. Recital (15) explains that KBC, when being a large shareholder of NLB, was represented at the Bank’s 
management and supervisory board. This however was in itself not sufficient to prevent State interference. The 
Commission also observes even in the restructuring period structural corporate governance weaknesses (36).

(61) Finally, the Commission also points at a number of important practical problems related to the appointment of the 
blind trustee. Selecting and appointing such a trustee is a time consuming process. It is also questionable whether a 
blind trustee who can be dismissed by the Slovenian Authorities (see recital 43 (f)) if he does not exercise his duties in 
the best interest of Slovenia as a shareholder can indeed fully live up to the required independence. It also requires a 
number of regulatory approvals, which implies that Slovenia cannot ensure with full certainty that a blind trustee 
will eventually be appointed. The Commission also observes that Slovenia only wants to appoint such a blind trustee 
after the publication of the 2017 accounts, while there does not seem to be an objective rationale for waiting so 
long. A blind trustee would probably need some time to familiarise himself or herself with the Bank and its practices. 
Finally, the blind trustee will not be appointed on 1 January 2018 (i.e. immediately after the expiry of the deadline 
for the sale of shares on 31 December 2017), which inevitably implies that there will be a gap during which neither 
will the shares of the company have been sold nor will the company be controlled by a blind trustee.

(62) Based on the above, the Commission has serious doubts that the blind trustee proposal is equivalent to the sale 
commitment. Given the importance of the sale commitment, it also seems very difficult to find a measure which is 
genuinely equivalent.

(63) The Commission also has come to the preliminary conclusion that the delay of the sale of shares de facto prolongs the 
restructuring period. As a number of commitments were logically linked to the restructuring period (see recital (25)), 
the Commission at first sight believes that a prolongation of the deadline for the sale of shares should go hand in 
hand with a prolongation of other restructuring commitments. Indeed, NLB will be active in the market for a longer 
period without having fully ensured its long-term viability. This could be a source of distortions of competition, 
unduly harming non-aided competitors or aided competitors who diligently implement their restructuring plan and 
commitments. Therefore, in order to preserve the balance of the existing commitments, the Commission believes 
that the Slovenian authorities should present additional measures to compensate for the delayed restructuring 
process. At this stage, the Commission doubts that Slovenia has offered sufficient compensation for this general 
delay of the restructuring process. The Commission doubts whether Slovenia could not further improve NLB’s 
viability by substantially reducing the last proposed divestment deadlines, by further changing the modalities of the 
sales process as described in recitals (29) and (30) and/or by converting the blind trustee in a fully empowered 
divestiture trustee. The Commission also doubts whether Slovenia should not consider further structural measures 
for NLB such as divestments of certain subsidiaries and/or behavioural measures. There are also doubts whether new 
initiatives such as the liquidation of the leasing company and subsequent establishment of a new leasing 
company (37) infringe the spirit of the commitment to divest the Bank’s non-core subsidiaries.

(64) As regards the timeline of the sale of shares, the Commission recalls that point 15 of the Restructuring 
Communication explicitly provides that the restructuring period should be as short as possible. However, the 
Slovenian authorities did not provide in their notification any valid justification for the further delay of the sale of 
shares. As regards the argument that Slovenia cannot run the sale of shares of NLB in parallel with the privatisation 
of Abanka, the deadline for sale of which is mid-2019 and thus posterior to the deadline initially committed to by 
Slovenia (38) for the sale of shares of NLB, the Commission observes that the two privatisations follow a different 
process (an IPO vs. a trade sale) and therefore also target different investors which are generally operating 
internationally. Moreover, the Commission also observes that other Member States also committed to large 
corporate restructurings simultaneously for a number of banks (39).
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(36) See recital (58).
(37) See recital (14).
(38) See commitment 38 of Commission Decision in Case SA.38522 (2014/N) — Restructuring aid for Banka Celje/Abanka, OJ C 393, 

17.02.2015, p. 11.
(39) Referring to commitments (including significant divestments) by Spain for the restructuring plans of Spanish banks in 2012/2013 

and by Greece for the restructuring plans of the four large Greek banks in 2014/2015.

http://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=3_SA_38228


(65) The Commission observes that the current Slovenian proposal only contains a sale of shares commitment (with a 
longer deadline) and no longer contains the alternative divestment commitment. The Commission observes that this 
is different and significantly weaker from the existing commitment and did not find any justification for this 
difference.

(66) Finally, the Commission also notes that a number of the commitments underlying the 2017 Amendment Decision 
are applicable beyond 2017. The Commission takes in particular note of the acquisition ban prolongation until 
2019. The amended commitments (see recital (41)) suggest that the Slovenian authorities do not intend to live up to 
those commitments anymore. The Commission invites the Slovenian authorities to clarify this matter.

(67) The Commission invites Slovenia and interested parties to comment on the preliminary findings of recitals 0 to (66).

5. CONCLUSION

(68) The Commission concludes that, by breaching the commitments described in recital (49), Slovenia granted unlawful 
aid. Furthermore, in regard to the proposed amendments described in recitals (41) and (43), the Commission raises 
serious doubts as to the compatibility of the aid with the internal market based on the information available at this 
time.

6. DECISION

In the light of the foregoing considerations, the Commission, acting under the procedure laid down in Article 108(2) 
of the Treaty on the Functioning of the European Union, requests Slovenia to submit its comments and to provide all 
such information as may help to assess the compatibility of the measures, within one month of the date of receipt of 
this letter. It requests your authorities to forward a copy of this letter to the recipient of the aid immediately.

The Commission would draw your attention to Article 16 of Council Regulation (EU) 2015/1589 of 13 July 2015 
laying down detailed rules for the application of Article 108 of the Treaty on the Functioning of the European Union 
(OJ L 248, 24.9.2015, p. 9), which provides that where negative decisions are taken in cases of unlawful aid, this aid 
may be recovered from the recipient.

The Commission warns Slovenia that it will inform interested parties by publishing this letter and a meaningful 
summary of it in the Official Journal of the European Union. It will also inform interested parties in the EFTA 
countries which are signatories to the EEA Agreement, by publication of a notice in the EEA Supplement to the 
Official Journal of the European Union and will inform the EFTA Surveillance Authority by sending a copy of this 
letter. All such interested parties will be invited to submit their comments within one month of the date of such 
publication.

Slovenia exceptionally accepts that the present decision be adopted and notified in the English language, for reasons 
of urgency. 
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