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INFORMACJE DOTYCZACE EUROPEJSKIEGO OBSZARU GOSPODARCZEGO

URZAD NADZORU EFTA

Decyzja nr 082/23/COL z dnia 31 maja 2023 r. o wszczeciu formalnego postgpowania
wyjaéniajacego w sprawie domniemanej pomocy pafistwa dla Vygruppen AS

Zaproszenie do zglaszania uwag dotyczacych pomocy panstwa zgodnie z czescig I art. 1 ust. 2
protokotu 3 do Porozumienia miedzy pafistwami EFTA w sprawie ustanowienia Urzedu Nadzoru
i Trybunalu Sprawiedliwosci

(2023/C 239/03)

Wspomniang wyzej decyzjg, zamieszczong w autentycznej wersji jezykowej na stronach nastgpujacych po niniejszym stre-
szczeniu, Urzad Nadzoru EFTA poinformowal wladze norweskie o swojej decyzji o wszczeciu postgpowania wyjasniaja-
cego zgodnie z czgdcig I art. 1 ust. 2 protokotu 3 do Porozumienia miedzy panstwami EFTA w sprawie ustanowienia
Urzedu Nadzoru i Trybunatu Sprawiedliwosci w odniesieniu do przedmiotowego $rodka pomocy (,porozumienie o nadzo-
rze i Trybunale”).

Zainteresowane strony mogg zglaszal uwagi w terminie jednego miesigca od daty publikacji na adres Urzedu Nadzoru
EFTA:

EFTA Surveillance Authority
Registry

Avenue des Arts 19H

1000 Bruxelles/Brussel
BELGIQUE/BELGIE
registry@eftasurv.int

Otrzymane uwagi zostang przekazane wladzom norweskim. Zainteresowane strony zglaszajace uwagi moga wystapic
z odpowiednio uzasadnionym pisemnym wnioskiem o objecie ich tozsamosci klauzula poufnosci.

Streszczenie

Procedura

W dniu 1 grudnia 2020 r. Urzad Nadzoru EFTA (,ESA”) otrzymal skarge, w ktérej zarzuca sig, ze wladze norweskie przy-
znaly przedsigbiorstwu Vygruppen AS i jego spélce zaleznej niezgodna z prawem pomoc pafistwa w formie nadmiernej
rekompensaty z tytutu niektérych bezposrednio udzielonych zaméwien na §wiadczenie ustugi publicznej w zakresie kole-
jowych przewozdéw pasazerskich w Norwegii.

W dniu 30 marca 2021 r. ESA otrzymat druga skarge, w ktdrej wyrazono te same obawy w odniesieniu do zamdwien na
$wiadczenie ustugi publicznej w zakresie kolejowych przewozéw pasazerskich w Norwegii. Drugi skarzacy twierdzil
ponadto, ze wladze norweskie przyznaly przedsi¢biorstwu Vygruppen AS niezgodna z prawem pomoc pafistwa w formie
dotagcji do emerytur.

W dniu 18 kwietnia 2023 r. ESA otrzymal trzecia skarge, ktéra pod wzgledem zakresu, uzasadnienia i dowodéw byla taka
sama jak dwie wczesniej ztozone skargi.

Opis $rodkow

Domniemanym beneficjentem jest Vygruppen AS (,Vy”). Vy jest panstwowa spotka z ograniczong odpowiedzialnoicig,
ktéra jest w caloéci wlasnoscig paristwa norweskiego za posrednictwem Ministerstwa Transportu. Vy $wiadczy ustugi kole-
jowych przewozéw pasazerskich w Norwegii. Vy Swiadczy réwniez ustugi kolejowych przewozéw pasazerskich za posred-
nictwem swojej spolki zaleznej Vy Gjovikbanen AS. Vy $wiadczy réowniez ustugi kolejowych przewozéw pasazerskich
w Szwegji za poSrednictwem swojej spotki zaleznej Vy Tag AB. Vy Swiadczy ustugi autobusowych przewozdéw pasazerskich
—w Norwegii za poSrednictwem swojej spolki zaleznej Vy Buss AS, a w Szwecji za posrednictwem Vy AB.
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Decyzja dotyczy nastepujacych srodkéw:

i. bezposrednio udzielonych, Vy i jego spélce zaleznej Vy Gjovikbanen AS, zaméwiefi na $wiadczenie ustug kolejowych
przewozow pasazerskich w ramach obowigzku $wiadczenia ustugi publicznej w Norwegii (,zaméwienia na $wiadczenie
ustugi publicznej”) z dnia 28 lutego 2018 r.:

a. zamé6wienia na 2018 r. i zamdwienia na lata 2019-2022 dotyczacych réznych tras kolejowych w Norwegii
b. zamoéwienia na 2018 r. i zaméwienia na lata 2019-2024 obejmujacych Gjovikbanen
ii. dotacji dla Vy na pokrycie kosztow emerytur w wysokosci 490,3 mln NOK przyznanej w 2019 r.

Juz przed wejsciem w zycie Porozumienia EOG wladze norweskie przyznawaly rekompensate za nieprzynoszace zysku
ustugi kolejowych przewozéw pasazerskich w celu zaspokojenia okreslonych potrzeb w zakresie transportu w oparciu
o0 ogélne cele dotyczace transportu. Obowiazek $wiadczenia ustugi publicznej i odpowiednia rekompensata zostaly uzgod-
nione za pomocg uméw miedzy wlasciwymi organami panstwowymi a operatorami. Od poczatku lat 90. XX w. wladze
norweskie bezposrednio udzielaja zamdwien na ustugi kolejowych przewozéw pasazerskich. Zaméwienia udzielone bez-
posrednio przedsigbiorstwu Vy (przed NSB AS) objely wigkszos¢ norweskich kolejowych przewozéw pasazerskich w latach
1991-2017.

Ocena $§rodké6w pomocy

Istnienie pomocy panstwa

W swojej decyzji ESA doszedt do wstepnego wniosku, ze Srodki wydaja si¢ spelniaé kryteria okrelone w art. 61 ust. 1
Porozumienia EOG i w zwigzku z tym stanowig pomoc panistwa.

Istniejgca pomoc a nowa pomoc

W swojej decyzji ESA doszedt do wstepnego wniosku, ze system rekompensat z tytutu obowigzku $wiadczenia ustugi
publicznej w zakresie kolejowych przewozéw pasazerskich w Norwegii stanowi program pomocy w rozumieniu czgsci 11
art. 1 lit. d) protokotu 3 do porozumienia o nadzorze i Trybunale.

Wiladze norweskie twierdzg, Ze program pomocy zostal ustanowiony przed wejsciem w zycie Porozumienia EOG i nadal
obowigzuje oraz Ze w programie nie wprowadzono zadnych istotnych zmian, ktére moglyby zmieni¢ istniejacy charakter
tego programu pomocy, tak aby przeksztalci¢ go w nowa pomoc.

ESA ma jednak watpliwosci co do charakteru istniejacej pomocy w ramach tego programu. W szczeg6lnosci ma watpli-
wosci, czy nadal chodzi o ten sam program po wprowadzeniu mechanizmu ex post do zaméwien na Swiadczenie ustugi
publicznej z 2018 r. Dlatego w swojej decyzji zwraca si¢ do wladz norweskich o dostarczenie dalszych informacji na
temat tego, jak ustalono rekompensat¢ w ramach zaméwien na Swiadczenie ustugi publicznej przed wprowadzeniem
mechanizmu ex post i po jego wprowadzeniu.

Jezeli chodzi o dotacje z 2019 r. dla przedsigbiorstwa Vy na pokrycie kosztow emerytur, ESA zwraca si¢ do wladz norwe-
skich o przedstawienie informacji lub dowod6éw potwierdzajacych, ze koszty emerytur objete dotacja z 2019 r. ograniczaly
si¢ do koszt6éw, ktore powstaly wylacznie w ramach zaméwiefi na $wiadczenie ustugi publicznej. Na podstawie tych infor-
magcji ESA oceni dotacje przyznang w 2019 1. przez wladze norweskie i stwierdzi, czy mozna uzna¢, ze dotacja wchodzi
w zakres programu pomocy.

Zgodno$¢ pomocy z rynkiem wewnetrznym

Zgodno$¢ systemu rekompensat z tytulu obowigzku $wiadczenia ustugi publicznej nalezy oceni¢ na podstawie rozporza-
dzenia (WE) nr 1370/2007 Parlamentu Europejskiego i Rady z dnia 23 pazdziernika 2007 r. dotyczacego ustug publicz-
nych w zakresie kolejowego i drogowego transportu pasazerskiego oraz uchylajacego rozporzadzenia Rady (EWG)
nr 1191/69 i (EWG) nr 1107/70 (,rozporzadzenie (WE) nr 1370/2007”).

Rekompensate przyznang z tytutu zaméwiert na $wiadczenie ustugi publicznej ustala si¢ zgodnie z wymogami okreslonymi
w rozporzadzeniu (WE) nr 1370/2007. Zgodnie z art. 4 ust. 1 rozporzadzenia (WE) nr 1370/2007 rekompensata z tytutu
zamé6wien na $wiadczenie ustugi publicznej nie moze przekroczy¢ kwoty koniecznej do pokrycia wyniku finansowego
netto uzyskanego jako rezultat kosztéw i przychod6w, ktére powstaly podczas realizacji zobowigzan z tytutu $wiadczenia
ustug publicznych, przy uwzglednieniu zwigzanych z tym przychodéw uzyskanych przez podmiot $wiadczacy ustugi
publiczne z tytulu $§wiadczenia tych ustug oraz rozsadnego zysku. Metoda ustalania rekompensaty w ramach uméw
o $wiadczenie ushugi publicznej musi by¢ réwniez zgodna z zasadami okreslonymi w zalgczniku do rozporzadzenia (WE)
nr 1370/2007.

W swojej decyzji ESA wyraza watpliwosci co do zgodnosci srodkéw z funkcjonowaniem Porozumienia EOG w przypadku
uznania ich za stanowigce nowg pomoc.
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Watpliwosci dotycza w szczeg6lnodci analizy poréwnawczej, na ktérej wladze norweskie oparly si¢ przy ustalaniu
poziomu rozsadnego zysku w ramach rekompensaty z tytulu zaméwien na $wiadczenie ustugi publicznej. W zwiazku
z tym ESA zwraca si¢ do wladz norweskich o przedstawienie informacji na temat wyboru operatoréw wytypowanych do
analizy poréwnawczej, uwag poczynionych w odniesieniu do okresu objetego analizg poréwnawczg oraz wplywu zastoso-
wania normy IFRS-16 na analiz¢ poréwnawcza.

W celu przeprowadzenia oceny zgodnosci $rodkéw ESA zwraca si¢ w swojej decyzji do wladz norweskich o dodatkowe
informacje dotyczace metody zastosowanej do ustalenia cen wewnatrz grupy i rozdziatu rachunkowosci, podziatu kosztow
w zaméwieniach na $wiadczenie ustugi publicznej, a takze sposobu przeprowadzania kontroli ex post w zwigzku z zamo-
wieniami na $wiadczenie ustugi publiczne;j.

ESA prosi ponadto o informacje na temat tego, czy efekty sieciowe mogace wynikaé z polaczen miedzy trasg objetg obo-
wigzkiem $wiadczenia ustugi publicznej a trasg komercyjng (Oslo-Halden-Gothenburg) zostaty odpowiednio uwzglednione
w wybranej metodzie podzialu kosztéw i przychoddéw.

Wladze norweskie twierdzily, ze dotacja przyznana w 2019 r. przedsiebiorstwu Vy pokrywala wylacznie koszty emerytur
zwigzane z bezposrednio udzielonymi zamdwieniami na $wiadczenie ustugi publicznej i obejmowala wylacznie te czesé
kosztéw, ktéra nie zostala pokryta przez rezerwy emerytalne w ksiggach rachunkowych Vy. W swojej decyzji ESA zwraca
si¢ jednak do wladz norweskich o przedstawienie informacji potwierdzajacych, ze koszty emerytur odpowiadaja wylacznie
kosztom wynikajacym z zaméwien na $wiadczenie ustugi publicznej.

Na podstawie tych informacji ESA oceni dotacje przyznang w 2019 r. przez wladze norweskie przedsigbiorstwu Vy i spraw-
dzi, czy dotacja ta pokrywala koszty zwigzane z wykonywaniem obowigzkow okreslonych w zaméwieniach na §wiadcze-
nie ustugi publicznej i czy mozna uzna¢, ze wchodzi ona w zakres programu pomocy.
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2.2.

PSO contracts for railway passenger services in Norway — Decision to open a formal investigation
procedure

Summary

The EFTA Surveillance Authority (ESA’) wishes to inform Norway that, having preliminarily assessed the measures
covered by complaints relating to Vygruppen AS and its subsidiary, it has doubts as to whether the measures con-
stitute existing aid and, in case the measures were considered new aid, as to whether the measures are compatible
with the functioning of the EEA Agreement. ESA has therefore decided to open a formal investigation procedure
pursuant to Articles 4(4) and 13 of Part II of Protocol 3 to the Surveillance and Court Agreement (Protocol 3).
This decision is based on the following considerations.

Procedure
First complaint

On 1 December 2020, (') ESA received a complaint alleging that the Norwegian authorities were granting unlaw-
ful State aid to Vygruppen AS (3 (‘Vy)) in the form of overcompensation for certain directly awarded public service
obligation (PSO’) contracts for railway passenger services in Norway. The complainant requested confidentiality.

By a letter to the complainant dated 22 December 2020, (}) ESA informed the complainant that it had previously
in 2017, decided not to pursue a similar complaint case further (). In that previous case, ESA came to the prelimi-
nary conclusion that aid allegedly granted through directly awarded PSO contracts from the Norwegian authori-
ties to Vy (then NSB), if it should be classified as State aid within the meaning of Article 61(1) of the EEA Agree-
ment, would appear to have been granted on the basis of a system of existing aid. ESA therefore invited the
complainant to provide further comments as to why he considered that the alleged aid in question constitutes
new aid rather than existing aid.

The complainant provided the requested comments on 29 January 2021 (). On 12 April 2021, the Norwegian
authorities submitted comments to the complaint (°). On 4 June 2021, the complainant submitted observations
to the comments submitted by the Norwegian authorities (°). On 6 July 2021, ESA met with the complainant to
discuss the complaint. On 16 February 2022, the complainant submitted additional observations (*). On 9 March
2022, ESA met with the complainant to discuss the additional observations. On 26 April 2022, the complainant
submitted additional observations (°). On 23 June 2022, ESA met again with the complainant. On 12 December
2022, the complainant submitted further information and observations to the Norwegian authorities” submission
of 16 September 2022 (*). On 31 January 2023, ESA met with the complainant. On 20 March 2023, the com-
plainant submitted additional information (*!).

Second complaint

On 30 March 2021, (') ESA received a complaint alleging that the Norwegian authorities were granting unlawful
State aid to Vy and its subsidiary Vy Buss AS (‘Vy Buss’) in the form of overcompensation for certain directly awar-
ded PSO contracts for railway passenger services in Norway, pension subsidy to Vy and a capital injection from Vy
to Vy Buss (*%). The complainant requested confidentiality.

Documents No 1166581, 1166617-22,1166623-24,1166700-02, 1166706-8, 1166748, 1166752, 1166753.
NSB AS changed its name to Vygruppen AS with effect from 24 April 2019. ESA refers to both NSB AS and Vygruppen AS in this deci-
sion.

Document No 1168592.
Letter from ESA dated 13 June 2017.
Documents No 1178994 and 1177273.
Documents No 1193747, 1193749, 1193751 and 1193753.
Documents No 1205521 to 1205523.
Document No 1270662.
Documents No 128430 and 1284382.

Document No 1336652.

Documents No 1361663 and 1363337.

Documents No 1192044-48, 1192124, 1192198-1192203, 1192204-1192215, 1192216-18, 1192219-21, 1192223-1192231,
1192232-36,1192125-1192192.

The capital injection from Vy to Vy Buss is not subject to this decision.
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(6) On 3 June 2021, the Norwegian authorities submitted comments to the complaint (*¥). On 9 April 2022, the com-
plainant submitted supplementary observations to ESA extending the complaint to cover an additional alleged
unlawful and incompatible aid measure concerning Vy’s financing of the acquisition of Flygbussarna in 2020 (*).
On 13 July 2022, the complainant submitted supplementary observations to ESA (*¥). On 14 July 2022, ESA met
with the complainant. On 1 December 2022, the complainant submitted further information to ESA (V). On
26 April 2023, ESA met with the complainant.

2.3. Third complaint

(7) On 18 April 2023, (**) ESA received an additional complaint identical in scope, reasoning and evidence to the two
complaints previously submitted. On 24 May 2023, ESA forwarded the complaint to the Norwegian authori-
ties (**). The complainant requested confidentiality.

2.4, Previous procedure

(8) On 4 July 2016, ESA received a complaint regarding alleged unlawful State aid to Vy (then NSB) (*). The com-
plaint concerned compensation granted by the Norwegian authorities to Vy for offering social tariffs and an alle-
ged insufficient control of possible overcompensation to Vy related to Vy’s public service obligations for railway
passenger services.

9) Following a preliminary examination of the complaint, ESA’s view was that the compensation to Vy, if it should be
classified as State aid within the meaning of Article 61(1) of the EEA Agreement, would appear to have been gran-
ted on the basis of a system of existing aid (*!). Furthermore, there was no indication that Vy was overcompensated
or that the Norwegian authorities discriminated between transport providers contrary to the rules of Regulation
(EC) No 1370/2007 of the European Parliament and of the Council of 23 October 2007 on public passenger
transport services by rail and road and repealing Council Regulations 1191/69 and 1107/70 () (Regula-
tion 1370/2007°) (*).

(10) In light of this assessment, ESA decided to close the case and informed the complainant accordingly (*%).
2.5. Prioritisation of the complaints

(11) On 3 May 2021, ESA informed the complainants that the complaints had been designated as a priority case.
However, ESA further informed the complainants that due to the exceptional circumstances resulting from the
pandemic, ESA had an unusually high caseload so that the indicative timeframe of twelve months set out in ESA’s
Guidelines on Best Practices for the conduct of State aid control procedures (*) would possibly not be met.

(") Documents No 1204908, 1204910, 1204912, 1204914, 1204916, 1204918, 1204920, 1204922, 1204924, 1204926, 1204928,

1204930, 1204932, 1204934, 1204936, 1204938, 1204940, 1204942, 1204944.

(**) Documents No 1281554, 1281556 to 1281558. The financing of the acquisition of Flygbussarna is not subject to this decision.

(") Documents No 1302572, 1302573, 1302728 to 1302760, 1302715 to 1302718 and 1302762 to 1302769.

(/) Documents No 1333853 to 1333879.

(") Documents No 1367333,1367335, 1367338 and 1367339.

(") Document No 1373793.

(*) Case No 79322.

(*) Documents No 830000 and 857101.

(*) Referred to at point 4a of Annex XIII to the EEA Agreement, Decision of the EEA Joint Committee No 85/2008 of 5 July 2008 amen-

ding Annex XIII (Transport) to the EEA Agreement (O] L 208, 23.10.2008, p. 20 and EEA Supplement No 64, 23.10.2008, p. 13).

(**) Regulation (EC) No 1370/2007 was amended by Regulation (EU) 2016/2338 of the European Parliament and of the Council of 14
December amending Regulation (EC) No 1370/2007 concerning the opening of the market for domestic passenger transport services
by rail, referred to at point 4a of Annex XIII to the EEA Agreement, Decision of the EEA Joint Committee No 248/2021 of 24 Septem-
ber 2021 amending Annex XIII (Transport) to the EEA Agreement.

(*) Document No 857101.

(*¥) ESA’s Guidelines on Best Practices for the conduct of State aid procedures (O] L 82, 22.3.2012, p. 7).


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2012.082.01.0007.01.ENG&toc=OJ:L:2012:082:TOC
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2.6. Assessment of the complaints

(12) As the complaints concern, to a certain extent, the same measures, ESA informed the Norwegian authorities that it
would assess the complaints together.

2.7. Requests for information

(13) On 12 March 2021, ESA met with the Norwegian authorities to discuss the first complaint. On 4 November
2021, ESA sent a request to the Norwegian authorities for additional information, according to Article 10(2) of
Part II of Protocol 3 to the Surveillance and Court Agreement. On 30 December 2021, the Norwegian authorities
provided the requested information (*).

(14) On 15 July 2022, ESA forwarded (¥) supplementary submissions and additional observations (*) from the com-
plainants to the Norwegian authorities and invited them to submit comments on the parts of the additional sub-
missions which had not been addressed or where the Norwegian authorities saw a need to provide further infor-
mation. On 16 September 2022, the Norwegian authorities provided their comments to the additional
submissions ().

3. Description of the measures

3.1. Background

3.1.1.  Introduction

(15) This decision concerns the following measures: (*°)

i. Directly awarded public service obligation contracts for railway passenger services in Norway (the PSO con-
tracts’).
ii. A grant to Vy to cover pension costs.

(16) Vygruppen is a State limited liability (statsaksjeselskap) company which is wholly owned by the Norwegian State
through the Ministry of Transport. Vy operates railway passenger transport services in Norway. Vy also operates
railway passenger transport services through its subsidiary Vy Gjgvikbanen AS. Vy further operates railway pas-
senger transport services in Sweden through its subsidiary Vy Tag AB. Vy operates bus passenger services in Nor-
way through its subsidiary Vy Buss AS and in Sweden through Vy AB.

(17) Vy (NSB trafikkdel at the time) was organised as a public enterprise (forvaltningsbedrift) under the Ministry of Trans-
port at the time of the entry into force of the EEA Agreement. From 1 December 1996, NSB Trafikkdel was reor-
ganised as a special statutory corporation (Serlovselskap), NSB BA. In 2002, NSB BA was reorganised as a State
limited liability company (statsaksjeselskap), NSB AS.

(18) NSB AS was renamed Vygruppen AS with effect from 24 April 2019.

3.1.2.  The Norwegian passenger railway system

Since before the entry into force of the EEA Agreement, the Norwegian authorities have granted compensation for
unprofitable passenger railway services to meet defined transport needs based on the overall transport objectives.
The PSO and the corresponding compensation have been arranged for by means of contracts between the respon-
sible State authorities and the operators (*).

As the two complaints concerned, to certain extent, the same measures, ESA informed the Norwegian authorities that it would assess
the complaints together. The request for additional information therefore concerned both complaints.

Document No 1302683.

Documents No 1281673, 1302770, 1270664 and 1302801.

Documents No 1313411, 1313413, 1313415 1313418, 1313421, 1313428, 1313430, 1313432, 1313440, 1313442, 1313434,
1313444,1313436, 1313447, 1313438.

This decision does not include the assessment of the two additional measures subject to the second and third complaint, namely, the
capital injection from Vygruppen to Vy Buss and the financing of the acquisition of Flygbussarna. See footnotes 11 and 12.

Until 2017, the Ministry of Transport was responsible for the contracts on behalf of the State. The Railway Directorate has been the
responsible authority since 2017.
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(21)

(22)

(26)

The contracts for passenger railway services have been directly awarded by the Norwegian authorities since early
1990s. Directly awarded contracts with Vy/NSB have covered most of Norwegian passenger railway services bet-
ween 1991 and 2017. However, in 2006 when the frequency of train services between Sweden and Norway,
which included stops in Norway, was on the verge of being reduced or even abolished, Sweden and Norway
began granting compensation for these railway passenger services to both Vy (then NSB) and SJ AB ('SJ') the Swe-
dish incumbent. As of 2012, Vy (then NSB) was not part of that arrangement, leading to Sweden and Norway pro-
viding PSO compensation solely to S for these services.

One contract was tendered in 2004 to NSB Gjovikbanen AS (now ‘Vy Gjevikbanen AS’) for the period from 2006
to 2017 for the Gjovik line.

.3.  The legal framework relevant to the PSO compensation system

The Railway Act (*?) from 1993 provides a regulatory framework for the railway sector in Norway, (*) based
partly on Council Directive 91/440/EEC of 29 July 1991 on the development of the Community’s railways (‘Direc-
tive 91/440/EEC) (**). The Railway Act does not provide for specific provisions concerning PSO contracts. Rules
on access to the national railway network are set out in Article 8 of the Railway Act (*).

Due to the adaptation necessary from the planned membership of the EEA Agreement, Article 8 of the 1993 Rail-
way Act, introduced the right for other operators to provide railway services. However, the de facto situation was
that only Vy (NSB at the time) had access to provide railway passenger services on the national railway network,
including PSO services (*9).

According to the Norwegian authorities, the legal framework relevant to the award of PSO contracts for railway
services in Norway is largely based on developments in EEA law and includes both rules on access to the national
railway network and rules regarding PSO contracts for passenger railway services ().

The first set of rules, concerning access to the railway network, have been set out in the form of national regula-
tions. In addition to Article 8 of the Railway Act, the main legal provisions are currently found in the Railway
Regulation, (**) which regulates access rights of railway undertaking to the railway network for the purpose of pro-
viding railway passenger services.

In June 2005, a new chapter II A was introduced into the Railway Act (*). The provisions of the new chapter were
part of the preparation for competitive tendering of PSO contracts for railway passenger services.

The second set rules relevant for the PSO contracts for passenger railway services, have been set out in the form of
regulations. Regulation 1370/2007 was implemented into Norwegian law in 2010 by an implementing regula-
tion (*).

Lov om anlegg og drift av jernbane, herunder sporvei, tunnelbane og forstadsbane m.m. LOV-1993-06-11-100.

Including i.a. for tram and subway.

Council Directive 91/440/EEC of 29 July 1991 on the development of the Community’s railways, Decision of the EEA Joint Commit-
tee No 7/94 of 21 March 1994 amending Protocol 47and certain Annexes to the EEA Agreement (O] L 160, 28.6.1994, p.1 and EEA
Supplement No 17, 28.6.1994, p. 1).

The original wording of Article 8 of the Railway Act was as follows: ‘Kongen kan bestemme at den som har tillatelse til 4 drive trafikkvirk-
sombhet etter § 6, kan fd tilgang til & trafikkere kjorevei som er en del av det nasjonale jernbanenettet. Kongen kan gi neermere bestemmelser om
omfanget, og vilkdrene for slik tillatelse.”

Submission of the Norwegian authorities of 7 December 2021, Document No 1260039.

Submission of the Norwegian authorities of 7 December 2021, Document No 1260039.

Forskrift om jernbanevirksomhet, serviceanlegg, avgifter og fordeling av infrastrukturkapasitet mv. (jernbaneforskriften), FOR-2021-06-30-2315.
Lov om endringer i lov 11.juni 1993 nr. 100 om anlegg og drift av jernbane m.m. (jernbaneloven), LOV-2005-06-10-55.

Forskrift om fordeling av jernbaneinfrastrukturkapasitet og innkreving av avgifter for bruk av det nasjonale jernbanenettet, FOR-1997-07-10-782.


https://lovdata.no/dokument/NL/lov/1993-06-11-100?q=jernbaneloven
https://lovdata.no/pro/
https://lovdata.no/pro/
https://lovdata.no/pro/
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3.1.4.  The railway reform in Norway

(28) A reform of the railway sector in Norway was initiated in 2015 (‘the Railway Reform’) (*!). The Railway Reform
entailed four initiatives:

i. Structure with the aim of clear division of labour and governmental responsibilities separated from infras-
tructure management.

ii. Business orientation with new funding structure that increases customer focus and more efficient opera-
tions, with current safety and quality requirements.

iii. Lower barriers to entry by separating the infrastructure and other production factors into neutral compa-
nies.

iv. Establishing competition for the market for railway passenger services, maintenance of railway infrastruc-
ture and maintenance of rolling stock.

(29) The former parts of the national railway operator, Vy (NSB at the time) were restructured as independent entities
to create fair, open and non-discriminatory access to necessary services for ticketing, rolling stock and train main-
tenance.

(30) A public authority, the Railway Directorate (Jernbanedirektoratet), was established, which was responsible for pur-
chasing railway infrastructure and passenger services on behalf of the Norwegian authorities. The management of
railway infrastructure was restructured as a State limited company (Statsforetak). An entity was created, Entur AS,
to provide a central digital infrastructure for all public transport services in Norway, as well as ticketing services
for railway operators. Norske tog AS, was created to purchase and own rolling stock on behalf of the Norwegian
authorities. Finally, Mantena AS was created for providing train maintenance services to rain operators.

(31) The Railway Reform further brought about the awarding of separate PSO contracts for geographically coherent
but distinct parts of the railway network. The process for competitive tendering of passenger railway services was
launched in March 2016.

(32) The first competitively tendered contract, which concerned the Southern part of the network (Tender 1 South),
was awarded to Go Ahead Norge AS (*). The second competitively tendered contract, which concerned the nor-
thern part of the network (Tender 2 North), was awarded to SJ Norge AS (¥). The third competitively tendered
contract, which concerned the western part of the network, was awarded to Vy Tog AS (*).

(33) During the transition period, where tendering of PSO contracts was introduced, the existing practice of directly
awarding PSO contracts was foreseen to continue. This meant that the practice of directly awarding PSO contracts
was subject to a gradual narrowing in geographic scope until it would eventually be discontinued. However, due to
the cancelling of tenders 4 & 5, as described below in section 3.2.3, the foreseen scope of competitively tendered
contracts has changed accordingly.

3.2 Measure 1: the PSO contracts
3.2.1.  The PSO compensation system

(34) Under the directly awarded PSO contracts, the Norwegian authorities shall compensate the operator for the opera-
tion of a PSO on the routes covered by the contract. The operator’s compensation shall, together with the receipts
from fares and other revenue, cover the cost incurred by performing the PSO pursuant to the contract and allow
for a reasonable profit.

(*) Launched by the White Paper Meld. St. 27 (2014-2015).

(*) The invitation to tender for Tender 1 South was published in October 2017 and the deadline for the first bid was 1 March 2018. The
routes covered by the contract are Sorlandsbanen, Jeerbanen and Arendalsbanen.

(¥) The invitation to tender for Tender 2 North was published in March 2018 and the deadline for the first bid was December 2018. The
routes covered by the contract are Dovrebanen, Raumabanen, Tronderbanen, Merdrkerbanen, Nordlandsbanen and Saltenpendelen.

(*) The invitation to tender for Tender 2 West was published in December 2018 and the deadline for the first bid was August 2019. The
routes covered by the contract are Bergensbanen: fjerntog Oslo S — Bergen, Vossbanen: regiontog Bergen — Voss — Myrdal and Vosseba-
nen: lokaltog Bergen — Arna.
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(35)

The Norwegian authorities identify the transport needs and the services, which are necessary to create an effective

(36)

transport system with the desired capacity, according to a transport policy. On the basis of this exercise, the Nor-
wegian authorities define the necessary frequency, tariffs and other conditions for the public service obligation.
On this basis, negotiations are held with the railway operator.

The exact amount of the remuneration is decided in the negotiations and reflected in the draft State budget. The
contract is signed, subject to the Parliament’s approval of the State budget. The compensation is calculated ex ante
based on the operator’s estimated revenues and costs.

Until 2005, the PSO contracts were negotiated annually between the operator and the granting authority. The PSO
contracts consisted of two parts: one multi-annual contract containing overarching principle and rules and one
annually negotiated contract where the remuneration and the PSO were described in detail. From 2005, the con-
tracting parties introduced a multi-annual PSO contract in which the price and PSO were agreed for a longer
term but adjusted annually or when necessary (¥).

3.2.2.  The PSO contracts subject to this decision

The following PSO contracts were directly awarded to Vy and its subsidiary Vy Gjgvikbanen AS, dated 28 February
2018:

— The 2018 (*%) Contract and the 2019-2022 Contract covering various railway routes in Norway (*).

— The 2018 (*) Contract and the 2019-2024 Contract covering Gjevikbanen (*).

All four contracts (the PSO contracts’) follow the same structure and the contract provisions are to a large extent
identical or equivalent (*°). The same applies for the provisions regarding the ex post mechanism as described
below in section 3.2.4. The total compensation and the respective profit-sharing thresholds vary with the length
and the scope of the contracts (*!).

The routes covered by the 2019-2022 Contract are organized into so-called traffic packages (Trafikkpakke). The
2018 and 2019-2022 Contracts cover the same routes. According to Section 3.2 of the 2019-2022 Contract, the
contract is applicable to the railway services covered by the contract until they are made subject to competitive
tendering. The 2019-2022 Contract was amended in 2019 extending the duration of certain routes to be operated

by Vy ().

3.2.3.  The traffic packages

)

The first three traffic packages have been competitively tendered (**). The scope of the 2019-2022 Contract was
reduced in parallel with the traffic packages being tendered out (**).

Submission of the Norwegian authorities dated 7 December 2021, Document No 1260039.

Avtale om utferelse av persontransport med tog som offentlig tjeneste i 2018. Published on the website of the Railway Directorate (‘the 2018
contract’).

Avtale om utforelse av persontransport med tog som offentlig tjeneste i 2019-2022. Published on the website of the Railway Directory (the
2019-2022 contract).

Avtale om utforelse av persontransport med tog som offentlig tjeneste i 2018. Published on the website of the Railway Directorate (‘the 2018
contract — Gjovikbanen').

Avtale om utforelse av persontransport med tog som offentlig tjeneste i 2019-2024. Published on the website of the Railway Directorate (‘the
2019-2024 contract)).

The contracts for 2019-2024 and 2019-2022 entail additional provisions to allow for the gradual introduction of competitive tende-
ring of PSO contracts.

Letter from the Norwegian authorities dated 27 November 2019, Document No 1101679.

See Notice from the Railway Directorate from April 2019. All changes to the contracts are published on the website of the Railway
Directorate.

Traffic package 1 (south) concerns Stavanger — Oslo S, Stavanger — Egersund and Nelaug — Arendal. Traffic package 2 (north) concerns
Trondheim S — Bodg, Oslo S — Trondheim S, Rognan — Bodg, Lundamo/Melhus — Trondheim S — Steinkjer, Dombds — Andalsnes,
Heimdal/Trondheim S — Storlien and Hamar — Reros — Trondheim S. Traffic package 3 (west) concerns Oslo S — Bergen and Bergen —
Voss — Myrdal and Bergen — Arna.

See Section 4.3 of the 2019 -2022 Contract.


https://www.jernbanedirektoratet.no/contentassets/7437e7772b164660862ad2d37b2b1c22/trafikkavtale-nsb--2019--2022-offentlig.pdf
https://www.jernbanedirektoratet.no/contentassets/7437e7772b164660862ad2d37b2b1c22/endringsordre-ta-2019--2022-vy-gruppen-030419.pdf
https://www.jernbanedirektoratet.no/no/trafikkavtaler/gjeldende-avtaler/
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(42) On 19 December 2021, the Railway Directorate was requested by the Ministry of Transport to cancel the compe-
titive tendering of passenger railway services. The tender concerning traftic package 4 was to be cancelled (**). The
foreseen tender for traffic package 5 was not to be initiated (*°).
(43) The Ministry of Transport further requested that the Railway Directorate started working on the direct award of

3.2

(44)

(46)

the passenger railway services so that the services can be awarded within the existing framework and before
25 December 2023 (7).

4. Ex post mechanism

From 2018, the Norwegian authorities included an ex post mechanism in the directly awarded contracts. Accor-
ding to the Norwegian authorities, this mechanism was intended to further ensure that the compensation for the
operator under the PSO compensation system would not exceed the net financial effect of the PSO.

The Norwegian authorities gathered information on railway passenger transport operators that were considered
comparable to Vy to determine an appropriate level of reasonable profit as part of the PSO compensation (‘the
benchmark report)) (*%).

The Norwegian authorities have explained that the benchmark report demonstrated that for four train operating
groups, used for the comparison by the Norwegian authorities, the median return on capital employed was 7 %
for the years 2012 to 2015. The highest return on employed capital in a single year was 11,7 %. The result of the
report was considered by the Norwegian authorities as a valid basis for the calculation of a reasonable profit
expressed as return on capital employed.

The mechanism in the four contracts from 2018 covers the entire contract period of the individual contracts and
allows for incremental profit sharing between the parties to the contract. The lower threshold for profit sharing is
set at an amount reflecting a return on capital employed of 7 %. The maximum reasonable profit is an amount
that represents a return on capital employed at approximately 10,6 %. This means that profit up to the lower thre-
shold of 7 % is kept by the operator. All profits exceeding the upper threshold of 10,6 % accrue to the contracting

authority.
Table 1
Lower and upper limits of reasonable profit in NOK (*)
Reasonable 2019 2020 2021 2022 Sum 2019 -
profit 2022
Lower limit: WOK 342 mill. NOK 273 mill] NOK 243 mill] NOK 250 mill[]NOK 1 108 mill.
Upper limit: NOK 880 mill] NOK 722 mill] NOK 652 mill] NOK 667 mill.INOK 2 921 mill.

The upper limit of reasonable profit is not adjusted for inflation.

Profits exceeding the lower threshold but not the upper limit of approximately 10,6 % is divided between the par-
ties to the contract in accordance with a profit-sharing scheme as presented in the table below (*°).

The mechanism for profit sharing is divided into three parts:

1. The operator will keep 75 % of the profits above the lower limit for a reasonable profit and up to the first thre-
shold.

Traftic package 4 concerns passenger transport on @stfoldbanen, Gjovikbanen and local trains Spikkestad-Lillestrom and Stabekk —
Ski.

Traftic package 5 concerns passenger transport on city trains Skien-Eidsvoll and Drammen — Lillechammer, local trains Kongsberg —
Eidsvoll, Drammen — Dal and Asker — Kongsvinger and Bratsbergbanen.

See letter from 19 November 2021 from the Ministry of Transport.

Report by PWC titled Jerbanedirektoratet — Historisk tallgrunnlag for avkastning pd kapital, dated 20 June 2017. Annex V to the submission
of the Norwegian authorities dated 7 December 2021.

Letter from the Norwegian authorities dated 27 November 2019, Document No 1101679.

Presented in Article 9.5 of the 2019-2022 contract and attachment B-7.


https://www.jernbanedirektoratet.no/contentassets/ce7b4696134444e589315200b7e0d588/supplerende-tildelingsbrevnr-7---2021.pdf
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2. The operator will keep 50 % of the profits above the first threshold and up to the second threshold.

3. The operator will keep 25 % of the profits above the second threshold and up to the third threshold.

Table 2

Profit sharing thresholds in NOK (%)

NOK Milllon 2019 2020 2021 2022 | Sum 2019
2022
Lower limit of reasonable profit 342 273 243 250 1108
The operator's results at the 342 273 243 250 1108
lower [imit for reasonable profit
First threshold 521 423 379 389 1712
The operator’'s results at the 476 386 345 354 1561
first threshold
Second threshold 700 572 516 528 2316
The operator's results at the 566 460 414 424 1864
second threshold
Third threshold 880 72z 652 BET 2821
The operator's results at the 611 498 448 458 2015
third threshold

Neither the upper limit for a reasonable profit nor the thresholds will be adjusted for inflation.

(50) Whether the operator throughout the duration of the contract has obtained a total result that exceeds the upper
limit shall be calculated based on the total duration of the contract. However, there shall be annual calculations as
to whether the levels for profit sharing and the upper limit for a reasonable profit has been attained.

(51) If the lower limit for the reasonable profit has been exceeded for one year, the operator shall place the amount that
would have accrued to the contracting authority in an escrow account owned by the operator that none of the
parties can individually access. If the operator in a later year obtains a profit under the PSO contract that does not
amount to the lower limit for a reasonable profit, the difference between the profit and the lower limit for a reaso-
nable profit shall be released to the operator.

(52) If the operator in a year obtains a profit that does not amount to the lower limit for a reasonable profit and there
are not sufficient funds in the escrow account, the difference can be offset against the amount that is put in the esc-
row account in other years.

(53) The assessment of whether the limits of reasonable profit have been attained, shall be based on the operator’s
auditor-approved public accounts for the PSO within three months after the operator has provided such accounts
for the year ().

3.3. Measure 2 - Pension cost

(54) Vy/NSB had a public sector occupational scheme with the Norwegian Public Service Pension Fund (‘'SPK’) dating
from the time it was organised as a public enterprise. The SPK is governed by Act No 26 of 28 July 1949 concer-
ning the Norwegian Public Service Pension Fund. The pension scheme under SPK includes: (i) retirement pension,
(i) contractual early retirement pension (AFP) in accordance with the collective agreement, (iii) disability pension
with payment exemption and (iv) survivor’s pension for spouse and children.

(*) Letter from the Norwegian authorities dated 27 November 2019, Document No 1101679.
(*) Letter from the Norwegian authorities dated 27 November 2019, Document No 1101679. Article 9.5 in the 2019-2022 contract.
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(55) A member will have earned a full pension after at least 30 years of service in a full-time position. If the member
retires from the position or leaves the pension scheme in SPK before retirement age on other grounds, the member
will have a deferred pension entitlement, if the total qualifying time is at least three years. The member, or the
member’s surviving dependants, may then be entitled to a future pension from SPK.

(56) The public occupational pension scheme under the SPK implies a statutory obligation to adjust deferred pension
entitlements which means that future pension entitlements of employees who are no longer members of SPK and
have not yet retired, and pensions under disbursement are adjusted according to the average annual increase in
salary and price inflation (‘the adjustment obligation’) ()). This applies irrespective of whether the employing
entity continues to be a member of SPK (*4).

(57) Future wage development and price inflation is not covered and pre-financed by the premium but is covered when
the said development is given effect for the accrued pension claim (). The annual premiums paid to SPK only take
into account the actual wage and inflation development each year, but do not cover future unknown adjust-
ments (°).

(58) According to the Norwegian authorities, although Vy’s (NSB at the time) employees no longer held the status of
civil servants, following the reorganisation from public enterprise (forvaltningsbedrift) to a special statutory corpo-
ration (seerlovselskap) in 1996, it was the will of the legislator to let the employees continue their membership in
SPK.

(59) In the preparatory works of the Railway Transport Corporation Act, (') it was stated that [i]t is a prerequisite that
the employees will continue their membership in the Civil Service Pension Fund, and that a parliamentary decision is adopted
on this matter, in accordance with Section 5 of the Act on Civil Service Pension Fund of 28 July 1949 No 26, cf. proposed
decision II No 7 in St.prp.nr.2 (1996-1997). A legislative decision on membership in SPK is therefore not necessary.” (*%)

(60) Section 5(2) of the Act on the Civil Service Pension Fund states that the Ministry ‘can decide that employees of an
entity not part of the State shall be members of the Civil Service Pension Fund.’ In a Parliamentary proposal, the Ministry
of Transport proposed that employee positions of Vy (NSB at the time) should be covered by SPK (**). The propo-
sal was adopted as presented by the Parliament on 14 November 1996.

(61) As part of the Railway Reform, the Norwegian Ministry of Transport decided to reorganise Vy’s (NSB at the time)
pension scheme from the defined benefit plan based on membership in SPK to a private occupation pension
scheme. Vy resigned from SPK with effect from 1 January 2019.

) Section 42 of Act of 28 July 1949 No 26 on the Public Service Pension Fund (‘The SPK Act’).

%) Submission of the Norwegian authorities dated 2 June 2021, Document No 1204940 and Annex V to the submission.

) Section 18(1) of the SPK Act, cf. Section 4(2) of the Regulation on employer premiums and Guidelines from the SPK, section 4 A(1).

) The Norwegian authorities have explained that, in comparison, in a private defined contribution pension scheme the employer’s obli-
gation is limited to paying regular deposits to a pension provider on behalf of the employees during the period of employment. Pen-
sion assets are then supplemented with the achieved return. Defined contribution schemes do not entail any adjustment mechanism.
The extent of future pension disbursements depends on the return on the funds invested.

(*’) The Act came into force on 22 November 1996 and was repealed by the Act on the reorganisation of the Railway Transport Corpora-
tion and the Postal Corporation to limited liability companies of June 2022.

(**) In Norwegian: ‘Det forutsettes at de tilsatte videreforer medlemskapet i Statens Pensjonskasse, og at det treffes stortingsvedtak om dette i medhold
av lov om Statens Pensjonskasse 28. juli 1949 nr 26 § 5 annet ledd, jf forslag til vedtak under romertall Il nr 7 i St.prp.nr.2 (1996-1997). Et
lovvedtak om medlemskap i Statens Pensjonskasse er derfor ikke nodvendig.’

(**) In Norwegian: ‘Stillingene i seerlovselskapene Postverket og NSB Trafikkdelen innlemmes i Statens pensjonskasse.’


https://lovdata.no/pro/
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(63)

(64)

(66)

(68)

If an entity withdraws from the SPK, the employer shall normally discharge the adjustment obligation through
yearly payments until there are no more entitled retired employees in the scheme (). Alternatively, the Ministry
of Labour and Social Inclusion can, in exceptional cases, allow the employer to discharge future adjustment obliga-
tions through a one-off payment. This was the case for Vy, which was granted permission for such an arrangement
in 2017, which was carried out in 2019. For the calculation of the payment, the entitlements earned in the mem-
ber company’s pension scheme must be converted to an expected present value of the remaining entitlements in
the SPK on the effective date of withdrawal.

The new pension scheme for Vy was described in the revised national budget 2017. Vy could receive a grant to
meet the adjustment obligation on withdrawal from SPK. This grant would be limited upwards to 464 million
NOK for Vy and only include those parts of Vy that had not yet been exposed to competition before the start of
the first competitive tender procedure for the PSO contracts.

Transitional arrangements could also be established by Vy for the oldest employees depending on which solution
Vy would choose within a framework of 950 million NOK. Such transitional scheme should shield older
employees in the event of a business transfer. Vy could, as an alternative, shield the oldest employees by continuing
the membership in SPK through a closed pension scheme for this group. If this would be the case, the need for a
capital contribution to a transitional scheme would disappear and support for fulfilment of the adjustment obliga-
tion should be reduced proportionately. The additional cost for these employees would then be covered through
the purchase by the Norwegian authorities of railway passenger transport as compensation for PSO contracts.
The grant would be finally determined and paid out after the withdrawal had been completed (™).

It was finally decided that older employees should retain their personal membership in SPK (closed membership)
in order not to lose any of their existing pension rights ("?).

The grant to Vy for the adjustment obligation amounted to 490.3 million NOK in 2019. The measure was descri-
bed in the national budget for 2019 when the adjustment obligation was finally calculated (7).

According to the Norwegian authorities, only costs directly related to the awarded PSO contracts between Vy and
the Norwegian authorities could be included as basis for the grant. Furthermore, the grant to cover pension costs
was limited to the part of the costs which had not been covered by pension provisions in Vy accounts (). The
Ministry of Transport carried out an independent quality assurance of the assumptions for the grant
in 2019-2020 which confirmed this ().

The three PSO contracts which have been subject to competitive tenders contain provisions which regulate the res-
ponsibility for coverage of pension costs between the Norwegian authorities and the relevant operator (). Accor-
ding to the provisions in the tendered PSO contracts, the operator is granted a contribution equivalent to the ope-
rator’s additional costs resulting from its employee’s membership in SPK. If, on the other hand, the costs of the
benefit scheme are lower than under the ordinary pension scheme, a corresponding deduction is made in the
remuneration. This arrangement is supposed to ensure the equal treatment of all operators under the tendered
PSO contracts (7).

Section 6(7) of the Regulation on employer premiums, see also Guidelines from the SPK, section 6 A.

Submission of the Norwegian authorities dated 2 June 2021, Document No 1204940.

Employees who had reached the age of 55 by 31 December 2018.

Prop 1 S (2018-2019) Chapter, 1353 post 70. Available here.

Description on the revised national budget 2017, Prop. 129 S (2016-2017), Chapter 2.11, page 121 — 123. Available here.
The report was carried out by KPMG on 14 February 2020.

Traffic package 1, provision 6.6.1. Traffic package 2, provision 5.6.1. Traffic package 3, provision 5.6.1.

Submission of the Norwegian authorities dated 15 September 2022, Document No 1313413.


https://www.regjeringen.no/no/dokumenter/prop.-1-s-20182019/id2613638/?ch=2
https://www.regjeringen.no/no/dokumenter/prop.-129-s-20162017/id2553020/?ch=2
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3.4. The complaints
3.4.1.  First complaint

(70)

1.1. The PSO contracts and the legal framework

The first complainant alleges that the Norwegian authorities have granted unlawful State aid to Vy in the form of
overcompensation for the four PSO contracts directly awarded to Vy in 2018 as described above in section 3.2.2.
The first complainant estimates that the alleged State aid granted to Vy amounts to, at least, NOK 6 - 7,5 billion in
total during the years 2018 to 2022 (*®).

The estimation of the overcompensation has been performed by comparing the compensation granted to Vy for
the traffic packages under the directly awarded PSO contracts with the compensation granted in the subsequently
competitively tendered contracts for the corresponding traffic packages (‘the comparison’) ().

Table 3

State compensation per package per year in Norway for both directly awarded and competitively tendered ser-

(72)

(73)

*)

vice (1000 NOK)
Package\Year 2018 2019 2020 2021 2022
Trafikkpakke 1 Sor 485939 kr| 434 439 kr 254 553 kr 245 458 kr| 207 209 kr
Trafikkpakke 2 Nord 585002 kr| 603387 kr| 266020kr] 105737 k| 279892k 236353 kr
Trafikkpakke 3 Vest 201409 kr| 168775 kr 162 115 kr 41019 k| -37880 kr
Trafikkpakke 4 Ost | 1 300 856 kr| 1 299 295 kr 1276814 kr 1224 261 kr| 1 192 702 kr
Trafikkpakke 5 756 243 kr| 815 842 kr 823 066 kr 790 196 kr| 756 002 kr
SUM 3 329 449 kr|3 321 738 kr 2 888 305 kr 2 580 826 kr|2 354 386 kr

Compensation granted in directly awarded contracts
Compensation granted in competitively tendered contracts

According to the first complainant, it is evident from Table 3 that the compensation drops significantly for traffic
packages 1-3, when they are competitively tendered. For package 3, Vy will not receive any compensation for
2022 but pay for the right to operate the tendered services. For packages 4 and 5, which have not been competiti-
vely tendered, the differences in compensation are not as pronounced from year to year.

According to the first complainant, the comparison shows that the compensation granted to Vy under the directly
awarded contract does not satisfy the conditions set out in Regulation 1370/2007, in particular Articles 4(1), 5(6)
and 6(1), as well as the Annex to Regulation 1370/2007. According to the complainant, the compensation clearly
exceeds what is necessary to cover the net costs incurred through the discharge of the PSO, taking account of the
revenue generated thereby and a reasonable profit (*°). Vy’s bid for the aborted tender for Traftic package 4 is fur-
ther evidence of its excessive overcompensation.

According to the first complainant, compensation granted following a competitive tender constitutes generally
accepted market remuneration and a benchmark found in contracts in the same sector of activity, with similar cha-
racteristics as described in section 2.4.3 of the Interpretative Guidelines on Regulation 1370/2007 (Interpretative
Guidelines’).

The first complainant further argues that the large discrepancy in the compensation cannot be explained by ove-
rall market developments.

Section 4.2 of the submission dated 1 December 2020, Document No 1166707.

According to the first complainant, the results obtained from this comparison have been (conservatively) extrapolated to the routes
which are part of packages which have not yet been competitively tendered. The services to be performed under both directly awarded
PSO contracts and the competitively tendered contracts have been contrasted to ensure that the comparison is sufficiently like for like
to yield meaningful estimates of overcompensation.

Submission of the complainant dated 1 December 2020, Document No 1166707, section 5.1.



C 239/18 Dziennik Urzedowy Unii Europejskiej 6.7.2023

(75) The first complainant claims that the definition of reasonable profit in the PSO contracts does not correspond to
the definition of reasonable profit set out in the ESA’s guidelines on rules on public service compensation State
ownership of enterprises and aid to public enterprises (*'). The cost estimates used to calculate compensation are
likely to be excessive (*2) and the revenue estimates used to calculate the compensation are likely to be too low.

(76) The first complainant claims that the return on capital employed (ROCE)) used by the Norwegian authorities is
inadequate and excessive (7 %). Further, that the ROCE is not supported by the benchmarking report referred to
by the Norwegian authorities (*).

(77) The first complainant particularly emphasises the fact that one of five operators initially included in the benchmar-
king report, Transdev, which had the lowest ROCE (1,1 %) among the five railway operators subject to the compa-
rison, was subsequently removed from the benchmarking exercise by the Norwegian authorities. Had Transdev
been included, the average ROCE of the five operators would be 5,6 % (median 6,4 %) for the four-year period
(2012-2015). The chosen ROCE was also not at par with, but higher than the average ROCE of the remaining
four operators after excluding Transdev (6,8 %). Further, that the operators subject to the benchmarking exercise
are not all comparable to Vy, as some of these operators have substantial operations of different nature, operate
across a number of geographic markets and may apply different accounting standards.

(78) Furthermore, the median ROCE calculated in the benchmarking report is based on the early accounts and there-
fore includes the rate of return on capital on the operator’s other operations, which does not necessarily reflect
the ROCE achieved on competitively tendered public service contracts for PSO. The first complainant also con-
tends that the risk faced by a monopolist does not justify a level of return which is comparable to return levels
generated by operators which are exposed to competition (*4).

(79) The first complainant further contends that the compensation payments are not limited to compensation in return
for the discharge of public service obligations, as required by Article 4(1)(a) of Regulation 1370/2007. The PSO
contracts appear to include routes which an operator would be willing and able to operate without any compensa-
tion. The parameters for the calculation of the compensation under the PSO contract have not been established in
advance as required by Article 4(2)(b) of Regulation 1370/2007 nor do the contracts determine the arrangements
for the allocation of costs as required by Article 4(1)(c) of Regulation 1370/2007.

(80) The first complainant further argues that the ex post mechanism only sets out the ceiling for Vy’s result that deter-
mines the profit sharing between Vy and the contracting authority. It does not provide for the necessary monito-
ring, nor for an obligation of repayment should the monitoring show that there has been overcompensation. Fur-
ther, such a profit cap does not in itself provide any incentive to reduce costs. Efficiency incentives should focus on
reducing cost and/or increasing the quality or level of the service.

(81) The first complainant alleges that Vy’s railway passenger services between Oslo and Gothenburg have been, and
are being, cross-subsidized by the compensation awarded to Vy for the PSO under the directly awarded contracts
for the route from Oslo to Halden. The employed metrics for separation of costs between commercial and PSO
routes fail to account for the demand network effects generated by combining the procedure Oslo-Halden service
with the Halden-Gothenburg service.

(82) Furthermore, Vy seems to enjoy access to excess train capacity, originally intended for use in services covered by
the PSO contracts, which Vy uses for its commercial service on the Oslo-Halden-Gothenburg route. Moreover,
the onboard personnel as well as the ticket distribution system employed are the same for the service provided
under the PSO contracts as for Vy's commercial service. Hence, Vy’s commercial service can utilize these key
inputs at excessively favourable terms.

(*) Awvailable here.

(*) The first complainant refers to a report from the Railway Authority from 2016.

(**) Submission of the first complainant dated 4 June 2021, Document No 1205522.

(*) Submission of the first complainant dated 4 June 2021, Document No 1205522.
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(83) The first complainant contends that no ex post checks have been established to avoid overcompensation nor have
the Norwegian authorities demonstrated appropriate separation of accounts or the method for allocation of direct
and common cost between the PSO contracts and between the PSO contracts and Vy’s commercial operations.

(84) The first complainant refers to a report from the Office of the Auditor General of Norway (‘OAG’) from 2003 (‘the
2003 OAG report)), (**) which states that ‘[t]he Ministry of Transport bases its relation to NSB on trust and has so far not
conducted any independent controls or evaluations of the relevance and reliability of the reporting [of NSB under the con-
tracts]. In a competitive regime in which several train operators compete for the procurement of passenger transport services
on a route, this could change’.

3.4.1.2. Existing versus new aid

(85) The first complainant argues that the overcompensation constitutes new unlawful individual aid, which has not
been granted on the basis of an existing aid scheme, as defined in Article 1(d) of Part II of Protocol 3 to the Surveil-
lance and Court Agreement. There is no legislative act establishing an aid scheme on the basis of which the PSO
contracts concerned have been granted. Nor is there a set of circumstances which, taken as a whole, indicate a de
facto existence of an aid scheme since the essential elements of such a scheme are not apparent ().

(86) The complainant argues that the administrative procedure, as described by the Norwegian authorities, does not
constitute the essential elements of an aid scheme. At most, it constitutes a general description of how the Norwe-
gian authorities normally proceed when they acquire passenger transport services. Moreover, the Norwegian
authorities have a discretion in determining the essential elements of the aid and as to whether it is appropriate to
grant it.

(87) The complainant underlines that the Norwegian authorities have themselves admitted that since the State only
buys services directly from one provider ‘[t]his imbalance in access to information between the State as buyer and NSB
as supplier gives NSB considerable power with regard to both content and price when the traffic contracts are negotiated (*).
Thus, the PSO contracts are individually negotiated, time limited contracts and do not constitute or are part of an
aid scheme.

(88) Moreover, the measures existing at the entry into force of the EEA Agreement did not define the beneficiaries in a
general and abstract manner as required by Article 1(d) of Part II of Protocol 3 to the Surveillance and Court
Agreement, but rather defined Vy as the only beneficiary. The fact that the Norwegian authorities also purchased
services from SJ, does not change this fact, but demonstrates that the Norwegian authorities had the power to
conclude contracts also with other operators. If anything, it demonstrates that the scheme was altered in that the
number of beneficiaries eligible for the aid scheme has increased (*).

(89) The first complainant further contends that the requirements for the second definition for an aid scheme, set out
in Article 1(d) of Part II of Protocol 3, is not fulfilled either, as the aid is not awarded for an indefinite period of
time and/or for an indefinite amount, as the PSO Contracts contain provisions limiting the amount of the aid and
all have provisions setting out their duration and the termination of operations.

(90) If it were to be considered that an aid scheme existed before, and is still applicable after, the entry into force of the
EEA Agreement, the complainant submits that that aid scheme has been substantially altered and therefore consti-
tutes new aid.

(91) The complainant argues that both the change in the duration of the aid as well as the increase in budget through
the years is an alteration to existing aid within the meaning of Article 1(c) of Part II of Protocol 3.

%) Riksrevisjonen, Dokument nr. 3:4 (2003-2004), Riksrevisjonens undersokelse av statlig kjop av persontransporttjenester fra NSB.

Submission of the first complainant dated 29 January 2021, Document No 1177273.
Meld. St. 27 (2014-2015), page 13.
Submission of the first complainant dated 4 June 2021, Document No 1205522.
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(93)

3.4.2.
3.4.2.1.

(94)

(96)

(98)

(99)

(100)

The complainant also considers the Norwegian Railway reform of 2017, the restructuring of the State actors in
the sector and the opening up for competition in the market is capable of influencing the assessment of the com-
patibility of the aid with the functioning of the EEA Agreement, which results in an alteration to existing aid
within the meaning of Article 1(c) of Part Il of Protocol 3. The introduction of the ex post mechanism also shows
that the alleged aid scheme has not remained unaltered.

Furthermore, that the rules adopted in 1998 by the Ministry of Transport which, according to the complainant,
established a new system of how the Norwegian authorities concluded agreements with Vy for the provision of
passenger railway services, constitutes a change which would have turned existing aid into new aid.

Second complaint
The PSO contracts and the legal framework

The second complainant alleges that the PSO contracts directly awarded to Vy for the period 2018-2022 (*) entail
overcompensation which constitutes aid in contravention of Article 61 of the EEA Agreement and is incompatible
with the EEA Agreement by virtue of Regulation 1370/2077, as implemented, and read in conjunction with
Article 49 of the EEA Agreement.

According to the second complainant, the overcompensation for 2018-2022 amounts to at least NOK 6 billion
and likely more than NOK 7 billion. The estimate is based on a comparison of the compensation granted to Vy
under the directly awarded contracts with the compensation included in the contracts awarded after the public
tenders for the corresponding services. Vy’s bid for the aborted tender for Traffic package 4 is further evidence of
its excessive overcompensation.

The complainant alleges that the compensation granted to Vy under the directly awarded PSO contracts fails to
meet the requirement in point 2 of the Annex to Regulation 1370/2007, because it exceeds what is necessary to
cover the net cost incurred thought discharging the public service obligations. The compensation is not restricted
to reasonable profit, as defined in point 6 of the Annex.

According to the complainant, the compensation has not been based on actually incurred costs and actually gene-
rated revenues, but ex ante estimated costs and revenues. The parameters for the compensation were not establi-
shed in advance in an objective and transparent manner. The combined effect of the ex ante method and the ex
post mechanism in the contracts do not promote the maintenance or development of effective management that
can be objectively assessed.

The complainant contends that the benchmarking by the Norwegian authorities to establish the appropriate profit
level of the PSO contracts is manifestly deficient and unreliable. The report on which the benchmarking is based
was not commissioned for the purposes of determining the appropriate level of reasonable profit for the PSO con-
tracts. The report was not based on objective criteria by an independent expert and was influenced by the Ministry
of Transport. The comparison with other identified operators for benchmarking is misleading because it includes
other services that were not properly disaggregated from the dataset and concerns a limited time frame concer-
ning limited selection of companies which also includes bus companies.

According to the complainant, the data used in the report is also based on different accounting standards, a diffe-
rence which has not been taken into consideration in the report. The Norwegian authorities incorrectly identified
the capital employed and liabilities for the purposes of the directly awarded contracts. The report also excludes
certain companies from the benchmarking without explaining the criteria applied and how these exclusions affec-
ted the end result.

The complainant further points to the fact that the Norwegian authorities on their own initiative excluded Trans-
dev from the benchmarking, despite the author of the report not finding a reason to exclude that operator. With
Transdev included, the average ROCE would be 5,6 % instead of 6,8 % after removing them. The complainant fur-
ther states that the Norwegian authorities failed to provide an update of the allowed ROCE during the contract
period. A circular estimate was used to calculate ROCE for the 5 to 7 years contract period which assumes that
Vy will always be successful and earn ‘reasonable profit’. It is neither clear how the Norwegian authorities decided
on the base capital employed for the relevant services nor how they decided on the liabilities that would be rele-
vant for the contracts.

(*) The second complaint concerns the same directly awarded PSO contracts as the first complaint.
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(101)  Furthermore, the Norwegian authorities failed to adjust ROCE for Vy downwards to account for the lower risk for
directly awarded contracts compared to tendered contracts.

(102)  The second complainant further claims that the 2016 investigation by the Railway Authority supports that Vy
likely has been allowed to inflate its internal costs to extract extra profits (*').

(103)  The directly awarded contracts fail to include a working refund mechanism, because the PSO contracts merely set
out the ceilings for the aid beneficiary’s results that determine the profit sharing with the State and significant pro-
fit ranges. There are no practical provisions for the necessary monitoring to this end, or even a working refund
mechanism.

(104)  The complainant alleges that the procedure that the Ministry of Transport appears to have followed indicates that
when the parties negotiated their contracts, the proposal for the scope of the public service obligation emanated
from Vy/NSB and not the Ministry of Transport (). According to the second complainant, this undermines both
the argument of the Norwegian authorities that the PSO compensation constitutes an aid scheme but also the
compatibility with Regulation 1370/2007.

3.4.2.2. Pension costs

(105)  The second complainant alleges that the grant awarded to Vy in 2017 of up to NOK 1414 million to cover its pen-
sion costs and the aid released so far, constitutes new and unlawful State aid in contravention of Article 61 of the
EEA Agreement.

(106)  All employees of Vy lost their status as civil servants in the reorganisation that became effective on 1 December
1996. Vy was not obliged to use SPK but continued to do so on a voluntary basis. It was therefore for Vy to make
provisions for its own pension costs in its accounts from 1 December 1996, based on the earning it retained. Vy
verified with SPK that there was no shortfall at the time of the reorganisation in 1996. It was therefore possible
for Vy to receive updated balances from the SPK to see whether it had accrued a positive or negative balance.

(107)  The second complainant states that the alleged structural disadvantage does not remove the measure from the
scope of State aid rules. There is no structural disadvantage in this case, as Vy’s employees lost their status as civil
servants in 1996 and Vy was under no obligation to continue their membership in SPK.

(108)  The second complainant claims the pension subsidy is not compatible with Regulation 1370/2007 as part of the
compensation for ‘cost of staff’ as such costs have already been included in the compensation and cannot be paid
twice. The pension subsidy is operating aid outside the remit of Regulation 1370/2007, which is unlawful and
incompatible and does not form part of an existing aid scheme which would, in any event, have to be considered
substantially altered and therefore constitute new aid.

3.4.2.3. Existing versus new aid

(109)  The second complainant submits that all of the contested aid constitutes new and unlawful aid that must be reco-
vered from Vy. None of the aid constitutes existing aid under an existing aid scheme.

(110)  According to the complainant, there is no legislative act establishing an aid scheme on the basis of which the aid
has been granted. The stringent conditions for showing a de facto aid scheme have also not been met. The alleged
act on which the PSO compensation scheme is based does not have any legal effects. The second complainant con-
tends that the term ‘act’ connotes by most language versions if not a legislative measure than at least a measure
that produces legal effects.

(") Letter from the Norwegian Railway Authority dated 2 November 2016 informing Vy (NSB at the time) that the case concerning capi-
tal injection to CargoNet would be closed.
() Submission of the second complainant dated 30 November, Document No 1333820, paragraph 203.
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(111)  The description of the administrative procedure alleged by the Norwegian authorities to establish an aid scheme
does not set out the essential elements of an aid scheme but rather sets out a general description of the steps the
Government takes when it contracts transport services from Vy. It rather demonstrates that the Government has
discretion to determine the essential elements of the compensation and whether it should be granted, which in
itself disqualifies the existence of an aid scheme as it constitutes implementing measures.

(112)  According to the complainant, the Norwegian authorities have not demonstrated that the alleged administrative
practice has been consistent throughout the duration of the alleged scheme and that the compensation under the
PSO compensation system has been limited to compensating for net financial effects.

(113)  Documentation and internal rules from the time of the initiation and duration of the PSO compensation scheme,
as well as internal rules, do not refer to administrative practice underpinning the alleged aid scheme.

(114)  Furthermore, the decision to grant compensation, including setting the amount, is taken only after negotiations
with the aid beneficiary. The powers of the Government are not limited to technical application of the provisions
of the alleged scheme. The beneficiaries of the scheme are not defined in a general and abstract manner as there is
only one beneficiary, Vy, which also disqualifies the existence of an aid scheme.

(115)  The second complainant further states that the Ministry of Transport in 1998 enacted formal rules exclusively
(the 1998 rules’) governing its procurement of passenger railway services from Vy (NSB at the time), which
demonstrate that no aid scheme existed as those rules named one beneficiary, Vy (then NSB) and that there is no
reference to an administrative practice on which the scheme is based (*2).

(116)  According to the second complainant, the existence of the 1998 rules further demonstrates that SJ could not have
been awarded aid under the same scheme, which means that the fact that the Norwegian authorities awarded PSO
routes to SJ does not demonstrate that the beneficiaries under the alleged aid scheme were defined in a general and
abstract manner. Moreover, if the alleged aid scheme would have been altered to show that operators, like SJ, were
included, this would in any event have been a significant alteration rendering the scheme new and not existing aid.

(117)  The second complainant alleges that the rules under which the 1998 rules were adopted, which apply to all mini-
stries, set out various administrative and procedural obligations which have not been complied with by the Mini-
stry of Transport.

(118)  The second complainant further states that none of the aid measures at issue constitute existing individual aid.
Furthermore, the aid is not granted for an indefinite period of time or for an indefinite amount, as the contracts
limit the aid granted and have a specific duration.

(119)  If an aid scheme were to have existed at the time of the EEA Agreement, it would in any event have to be conside-
red as substantially altered on repeated occasions and therefore constitute new aid.

(120)  The second complainant lists examples of what should be considered substantial changes, such as the reform of
the compensation for PSO contracts on 1 January 1994. According to the complainant, this reform included a
substantial departure from its alleged consistent administrative practice, whereby the State earlier had granted
compensation retrospectively to cover the aid beneficiary’s total deficit, whereas it now would move towards a
system where the State would grant compensation in advance to the operator.

(") Regler for samferdselsdepartementets forvaltning av ordningen med statlig kjop av persontransporttjenester med jernbane, fastsatt 9 september
1998.



6.7.2023 Dziennik Urzedowy Unii Europejskiej C 239/23

(121)  The reorganisation of Vy with effect from 1 December 1996, the alteration of the 1996 Railway Act in 2005,
where a new chapter was included to open up for public tenders for rail passenger services and an increase in the
original budget of the alleged aid scheme of more than 20 % and the extended duration constituted a substantial
alteration to the alleged scheme. The decision to amend the Railway Act and in 2017 implement the Railway
reform to open up the market to competition and concurrently directly award the 2018 and 2019 PSO contracts
was also a substantial alteration. Further, the decision in 2018 to retroactively insert a new compensation and ex
post mechanism in all directly awarded contracts was a substantial alteration.

(122)  The second complainant further claims that the decisions in both 2002 and 2017 to grant the pension subsidies
and thereby compensate Vy twice for the same cost, was a substantial alteration.

3.4.3.  Third complaint

(123)  The third complaint raises the same points and arguments which have been addressed by the first and second
complaints.

3.5. Comments by the Norwegian authorities
3.5.1.  Measure 1: PSO contracts

(124)  According to the Norwegian authorities, the compensation granted under the directly awarded PSO contracts is
granted in compliance with Regulation 1370/2007.

(125)  The Norwegian authorities point out that the Interpretative Guidelines highlight that the rules of Regula-
tion 1370/2007 do not only aim at preventing overcompensation but also to ensure that the offer of public servi-
ces is financially sustainable. The public service obligation should therefore be appropriately compensated so that
the operator’s own funds under a PSO contract are not eroded in the long run.

(126)  The Norwegian authorities gathered information on railway passenger service operators comparable to Vy. The ex
post mechanism and the level of the reasonable profit in the PSO contracts are the result of that benchmarking
exercise and relies on return on capital employed (ROCE).

(127)  The benchmarking has been done against operators exposed to competition which is in line with the Guidelines
on the application of the State aid rules to compensation granted for SGEI (‘the SGEI Guidelines’). Due to the lack
of sufficient number of railway operators subject to competitive tendering, the benchmarking report covers a limi-
ted number of bus operators which is accepted by the Interpretative Guidelines, provided that the particular cha-
racteristics of each sector are taken into account, which the Norwegian authorities state has been done.

(128)  The commercial risk rests almost entirely with Vy, underpinning that it was appropriate to set the reasonable pro-
fit within the upper half of the range of the benchmarks gathered. Any reduced risk in the PSO contracts is taken
into account through the implementation of the ex post mechanism.

(129)  The PSO contracts transfer a significant risk on the operator as there is no compensation in case of extraordinary
losses but extraordinary profits are subject to claw-back. The mechanism employed does not result in overcom-
pensation based on the average tied-up capital over the contract period. The negotiations of the PSO contracts
typically centre on the relationship between the level of risk and the likelihood of achieving efficiencies.

(130)  The ex post mechanism covers the entire contract period of the PSO contracts and allows for incremental profit
sharing between the parties and provides an effective efficiency incentive as envisaged by the Interpretative Guide-
lines as well as ensuring that the compensatory payments are not higher than the actual net cost for the provision
of the PSO over the lifetime of the contract (*).

() Submission of the Norwegian authorities dated 12 April 2021, Document No 1193749.



C 239/24 Dziennik Urzedowy Unii Europejskiej 6.7.2023

(131)  According to the Norwegian authorities, there are no provisions neither in Regulation 1370/2007, its Annex, the
Interpretative Guidelines nor the SGEI Guidelines supporting the complainants’ claim that it would be possible to
determine the existence of overcompensation by means of an ex post comparison with benchmarks not available at
the time of the conclusion of the contract.

(132)  The Norwegian authorities point out that there are different mechanisms determining the compensation for ten-
dered and directly awarded contracts and refer to reasons why the compensation requested under the tenders is
lower than the compensation under the directly awarded contracts. For example, under the directly awarded con-
tracts Vy was required to invest in railway infrastructure and new trains, introduce a new line which doubled the
capacity, decreased travel time and provided new connections. The Norwegian authorities further point to the dif-
ference in duration of the two types of contracts. The directly awarded contracts also included higher pension
COSts.

(133)  The Norwegian authorities state that any arguments concerning overcompensation in relation to the Oslo-Halden-
Gothenburg route are unsubstantiated. The Norwegian authorities state that it is fully in line with Regula-
tion 1370/2007 to award compensation for a PSO on the domestic part of a cross-border route. Sufficient measu-
res have been taken to ensure that the costs of operation of these trains are not solely allocated to the public ser-
vice activities but split proportionally between the services. The accounts of the PSO operations and the
commercial operations are separated in accordance with point 5 of the Annex.

(134)  Furthermore, according to the Norwegian authorities the induced network effects are designed to benefit passen-
gers and the sharing of costs between the routes imply synergies and lead to lower cost for the PSO. Any quanti-
fiable financial benefits from this arrangement have been deducted from the cost for which the compensation is
claimed.

(135)  The Norwegian authorities have further explained that Vy does not obtain other terms than any other train opera-
tor for rolling stock and the ticket distribution system. The articles of associations of the relevant entities state that
their services must be provided on competitively neutral terms and are priced based on cost coverage and market
conform profit margin.

3.5.2.  Measure 2: Pension costs

(136)  The Norwegian authorities have stated that the grant provided to Vy to cover the adjustment obligation stemming
from Vy’s withdrawal from SPK has not been awarded in breach of the EEA State aid rules, as the measure is part
of an existing aid scheme, the same scheme as under which the Norwegian authorities purchase PSO railway pas-
senger services.

(137)  The measure is part of the compensation granted under the directly awarded PSO contracts between the Norwe-
gian authorities and Vy as cost of staff in line with Article 4(1)(c) of Regulation 1370/2007. The payments to Vy
for the transition costs are related to pension rights earned under the entire period that each employee has been
employed in Vy. It is therefore natural to relate those costs to the compensation for PSO contracts under the exis-
ting aid scheme.

(138)  The grant to Vy for the adjustment obligation is a result of unforeseen accumulated pension costs which were only
known if and at the time of withdrawal from SPK and therefore does not constitute an alteration of the existing aid
scheme. In any event, the measure is not subject to notification according to Article 9 of Regulation 1370/2007.

(139)  The Norwegian authorities state that it is not correct that the employees were no longer entitled to pension sche-
mes in SPK after the reorganisation in 1996. Decisions were made by the Ministry of Transport and finally the Par-
liament to include the employee positions of the special statutory company in SPK, leaving the employees in Vy
entitled to membership in the SPK also after 1996.
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(140)  The need to discharge the obligation to adjust deferred future pension disbursements at withdrawal from SPK is
not due to a shortfall or underfinancing of a pension fund in SPK and does not result in compensation being paid
twice as alleged by the second complainant.

(141)  Running premiums during SPK membership cannot, and are not meant to, finance adjustment of deferred pension
entitlements and pensions under disbursement for the unforeseeable future. These are meant to be adjusted once a
year to take account of that year’s salary-and price development, until the last retired employee has deceased.

(142)  When the adjustment obligation in a certain extraordinary case is fulfilled as a one-off payment at withdrawal
from SPK, the fund estimates such future developments at the time of withdrawal. Hence, the amount of the one-
off payment in 2019, could not have been off-set before the withdrawal from the SPK was decided and effectuated.

(143)  The adjustment obligation related to the scheme under SPK is expensive and entails a structural disadvantage com-
pared to competitors who are not obliged to cover such historical costs. The Norwegian authorities refer to case-
law under which it has been stated that contributions with the aim of neutralizing any structural disadvantages
should normally not be considered as aid in the meaning of Article 61(1) of the EEA Agreement.

(144)  The Norwegian authorities refer to the judgment of the General Court in case Deutsche Post (**) which concerned
public funding of pension costs for Deutsche Post’s employees. The Court stated that a measure of intervention,
which does not have the effect of putting the undertakings to which it applies in a more favourable competitive
position than the undertakings competing with them, is not caught by Article 61(1) of the EEA Agreement.

(145)  According to the Norwegian authorities, the grant for the adjustment obligation did not put Vy in a more favou-
rable competitive position. The actual contribution granted to Vy did not even neutralize the structural disadvan-
tage but rather lowered it as Vy faced a major net expenditure due to the withdrawal of SKP.

3.5.3.  Existing versus new aid

146)  The Norwegian authorities state that the PSO contracts fall within the existing aid scheme identified by ESA in its
g g y
preliminary assessment in 2017. No substantial alterations have occurred to the scheme since that assessment.

(147)  The act upon which the scheme is based is therefore the consistent administrative practice of awarding PSO con-
tracts for the provision of railway passenger services. No further implementing measures are required for the aid
to be awarded. A discretion to not grant the aid does not affect the conclusion as certain degree of discretion is
inherent in any aid awarded under most aid schemes. The beneficiaries are defined in a general and abstract man-
ner. The provisions providing for the scheme do not restrict the award of the PSO contracts to Vy but apply to all
railway undertakings performing PSO under a contract with the Norwegian authorities (*).

(148)  The PSO compensation scheme therefore constitutes an aid scheme within the meaning of Article 1(d) of Part II of
Protocol 3. For schemes, such as the PSO compensation scheme with no limitation in time and without a clearly
defined budget, the second criterion of an aid scheme set out in Article 1(d) of Part II of Protocol 3 is also fulfilled.

(149)  The PSO contracts dating from before the entry into force of the EEA Agreement were the result of considerations
and practice that have remained unaltered with regard to the essential elements until and including the contracts
subject to the complaint.

(" Judgment of 14 July 2016, Germany v Commission, T-143/12, EU:T:2016:406. The Norwegian authorities refer, in particular, to para-
graphs 110, 130 and 143 of the judgment.
(**) Submission of the Norwegian authorities dated 12 April 2021, Document No 1193749.
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(150)  Since before the entry into force of the EEA Agreement, the Norwegian authorities have awarded PSO contracts
for passenger railway services directly to concession holders based on consistent administrative practice, where
the compensation would be determined ex ante, based on cost-estimates, and negotiations, and subject to approval
by the Norwegian Parliament through its decisions on the annual State budget.

(151)  In addition, there is a general administrative requirement in Norwegian law providing that the use of public funds
is limited to the amount required for procuring services as specified for the intended purpose. This principle has
been implemented in the PSO contracts concluded throughout the lifetime of the system. The PSO compensation
system has therefore been built on and continuously adhered to the principle of compensating the net financial
effect of the PSO (*).

(152)  There may have been minor refinements of the method of calculating the net financial effect (i.e. modifications of
purely formal or administrative in nature) but the essential elements of the scheme have remained unaltered.

(153)  The Norwegian authorities contend that all events argued to be alterations to the existing aid do not affect the
essential elements of the aid scheme and therefore cannot constitute a change capable of turning the existing aid
into new aid within the meaning of Article 1(c) of Part II of Protocol 3.

4. Presence of State aid
4.1. Introduction

(154)  Article 61(1) of the EEA Agreement reads as follows: ‘Save as otherwise provided in this Agreement, any aid gran-
ted by EC Member States, EFTA States or through State resources in any form whatsoever which distorts or threa-
tens to distort competition by favouring certain undertakings or the production of certain goods shall, in so far as
it affects trade between Contracting Parties, be incompatible with the functioning of this Agreement.’

(155)  The qualification of a measure as aid within the meaning of this provision requires the following cumulative con-
ditions to be met: (i) the measure must be granted by the State or through State resources; (ii) it must confer an
advantage on an undertaking; (iii) favour certain undertakings (selectivity); and (iv) threaten to distort competition
and affect trade.

4.2. Presence of State resources
4.2.1.  Measure 1: the PSO contracts

(156)  The compensation to Vy under the PSO contracts is paid by the State from the State’s budget and is granted on the
basis of a parliamentary approval and a decision by the Ministry of Transport to conclude the PSO contracts. The
compensation paid to Vy for discharging the PSO is therefore granted by the State through State resources.

4.2.2.  Measure 2 — Pension cost

(157)  The grant to Vy to cover the adjustment obligation resulting from the withdrawal of Vy from SPK is paid by the
State and from the State’s budget. The grant is therefore made by the State through State resources.

4.3. Conferring an advantage on an undertaking
4.3.1.  Introduction

(158)  The measures must confer on Vy an advantage that relieve it of charges that are normally borne from its budget.

(*) Submission of the Norwegian authorities dated 12 April 2021, Document No 1193749.
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4.3.2.  Measure 1 — the PSO contracts

(159) It follows from the judgment of the Court of Justice in Altmark that, with respect to compensation granted to
undertakings entrusted with a service of general economic interest (SGET), the presence of an advantage within
the meaning of Article 61(1) of the EEA Agreement, can be excluded where the following four cumulative condi-
tions are fulfilled: (/)

I.  First, the recipient undertaking must actually have public service obligations to discharge and such obligations
must be clearly defined.

II. Second, the parameters on the basis of which the compensation is calculated must be established in advance
in an objective and transparent manner.

I Third, the compensation cannot exceed what is necessary to cover all or part of the costs incurred in the
discharge of the public service obligations taking into account the relevant receipts and a reasonable profit
for discharging those obligations.

IV. Fourth, where the undertaking which is to discharge public service obligations is not chosen pursuant to a
public procurement procedure which would allow for the selection of tenderer capable of providing those ser-
vices at the least cost to the community, the level of compensation needed must be determined on the basis of
an analysis of the costs which a typical undertaking, well run and adequately provided with means so as to be
able to meet the necessary public service requirements, would have incurred in discharging those obligations,
taking into account the relevant receipts and a reasonable profit for discharging the obligations.

(160)  ESA has published guidelines on the application of the State aid rules to compensation granted for SGEI (**). The
Altmark conditions are addressed in Section 3 of those guidelines.

(161)  The Norwegian authorities have not provided information demonstrating that the Altmark conditions are fulfilled
in relation to the PSO contracts. As the compensation provided under the PSO contracts was not granted follo-
wing a public procurement procedure and the fact that the Norwegian authorities have not provided evidence
demonstrating that the compensation is the result of a benchmarking exercise with a typical undertaking, well
run and adequately provided with the necessary means, ESA notes that the fourth Altmark condition does not
appear to be fulfilled.

(162)  Due to the cumulative nature of the Altmark conditions, if any of the conditions are not fulfilled, the compensa-
tion will be deemed to constitute an advantage within the meaning of Article 61(1) of the EEA Agreement. ESA
therefore finds that the compensation under the PSO contracts appears to confer an advantage on Vy.

4.3.3.  Measure 2 — Pension cost

(163)  The Norwegian authorities claim that the measure is a compensation for a structural disadvantage and does there-
fore not constitute State aid as there has been no advantage granted.

(164)  To assess whether the measure to cover Vy’s pension costs, which materialised due to its withdrawal from SPK,
granted an advantage to Vy, it needs to be determined whether such costs may be considered as normally included
in the budget of an undertaking.

() Judgment of 24 July 2003, Altmark Trans and Regierungsprasidium Magdeburg, C-280/00, EU:C:2003:415.
(**) Application of the State aid rules to compensation granted for the provision of services of general economic interest (O] L 161,
13.6.2013, p. 12 and EEA Supplement No 34, 13.6.2013, p. 1).
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(165)  The notion of advantage covers all situations in which economic operators are relieved of the inherent costs of
their economic activities (**). The notion of an advantage is based on an analysis of the financial situation of an
undertaking in its own legal and factual context with and without the measure in question (:*).

(166)  Financial obligations related to pension rights form part of an undertaking’s labour costs and therefore constitute
normal costs of the undertaking regardless of whether the obligations are imposed on the undertaking by law, col-
lective agreement or undertaken voluntary (*!).

(167)  As a member of SPK, Vy was legally responsible for payments of the adjustment obligation which forms part of
the earned pension rights under the scheme for Vy employees. ESA therefore considers these costs as normally
included in the budget of the undertaking.

(168)  The Norwegian authorities have referred to case-law in which the General Court has found that a measure which is
intended to relieve a structural disadvantage stemming from privileged and costly status of public officials by com-
parison with that of employees of that undertakings’ private competitors does not, in principle, constitute a mea-
sure lightening the charges which are normally included in the budget of an undertaking and therefore does not
constitute aid ('%?).

(169)  However, the General Court and the Court of Justice have repeatedly found that the existence of an alleged structu-
ral disadvantage is not relevant for excluding the existence of an advantage and thus of State aid (1**).

(170)  The Court of Justice stated that ‘[....] to date, the only situation recognised by the Court’s case-law in which the finding that
an economic advantage has been granted does not lead to the measure at issue being categorised as State aid within the mea-
ning of Article 107(1) TFEU is that in which a State measure represents the compensation for the services provided by under-
takings entrusted with performing a service in the general public interest in order to discharge public service obligations, in
accordance with the criteria established in the judgment of 24 July 2003, Altmark Trans and Regierungsprisidium Magde-
burg (C-280/00, EU:C:2003:415)." (**)

(171)  Inlight of the above, ESA takes the view that the measure appears to entail an advantage to Vy.
4.4, Selectivity

(172)  The measure must be selective in that it favours ‘certain undertakings or the production of certain goods’. The
measures subject to this decision relate exclusively to Vy and are therefore selective.

4.5. Effect on trade and distortion of competition

(173)  The measure must be liable to distort competition and to affect trade between the Contracting Parties to the EEA
Agreement.

(") ESA’s Guidelines on the notion of State aid as referred to in Article 61(1) of the EEA Agreement (NoA’) (OJ L 342, 21.12.2017, p. 35),
paragraph 68.

(1) NoA, paragraph 72.

(") NoA, paragraph 68.

("3 Judgment of 14 July 2016, Germany v Commission, T-143/12, EU:T:2016:406; Judgment of 16 March 2004, Combus, T-157/01,
EU:T:2004:76.

(1% Judgment of 9 June 2011, Comitato ‘Venezia vuole vivere’ and Others v Commission, C-71/09 P, EU:C:2011:368; Order of the President of
10 June 2014, Stahlwerk Bous v Commission, T-172/14 R, EU:T:2014:558, paragraphs 59 and 60; Judgment of 16 September 2013,
British Telecommunications and BT Pension Scheme Trustees v Commission, T-226/09 and T-230/09, EU:T:2013:466, paragraph 71; Judg-
ment of 26 October 2016, Orange v Commission, C-211/15 P, EU:C:2016:798; Judgment of 13 December 2017, Greece v Commission,
T-314/15, EU:T:2017:903.

("% Judgment of the Court of Justice of 26 October 2016, Orange v Commission, C-211/15 P, EU:C:2016:798, paragraph 44.


https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:E2017C0003&from=EN
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(174)  According to case-law of the Court of Justice of the European Union and the EFTA Court, it is not necessary to
establish that the aid has a real effect on trade between the Contracting Parties to the EEA Agreement and that
competition is actually being distorted, but only to examine whether the aid is liable to affect such trade and dis-
tort competition ('%). Furthermore, it is not necessary that the aid beneficiary itself is involved in intra-EEA trade.

(175)  The measures grant an advantage to an undertaking which operates both in the Norwegian passenger railway mar-
ket, which has been liberalised, and in other EEA States. Furthermore, operators from other EEA States are active
on the Norwegian passenger railway market. Account should also be taken of competition between the different
modes of transport, for example bus passenger transport.

(176)  Therefore, ESA finds that the measures are liable to distort competition and affect trade between Contracting Par-
ties to the EEA Agreement.

4.6. Conclusion on the existence of aid

(177)  Based on the information provided by the Norwegian authorities and the three complainants, ESA takes the preli-
minary view that the two measures subject to this decision, appear to fulfil all the criteria in Article 61(1) of the
EEA Agreement and therefore constitute State aid.

5. Existing versus new aid
51.  Legal framework

(178)  According to Article 62(1) of the EEA Agreement and Article 1(1) of Part I of Protocol 3, ESA shall, in co-opera-
tion with the EFTA States, keep under constant review all systems of existing aid in those States and propose to
the latter any appropriate measures required by the progressive development of or by the functioning of the EEA
Agreement.

(179)  Article 1(b)(i) of Part II of Protocol 3 defines ‘existing aid’ as all ‘aid which existed prior to the entry into force of
the EEA Agreement in the respective EFTA State, that is to say, aid schemes and individual aid which were put
into effect before, and are still applicable after, the entry into force of the EEA Agreement.’ Alterations to such aid
represent new aid according to Article 1(c) of Part II of Protocol 3.

(180)  Article 4(1) of ESA’s Decision No 195/04/COL on the implementing provision referred to under Article 27 of Part
II of Protocol 3 (‘Decision No 195/04/COL) defines alteration of existing aid as ‘any change, other than modification
of a purely formal or administrative nature which cannot affect the evaluation of the compatibility of the aid measure with the
common market’ ('°°).

(181)  Article 1(d) of Part II of Protocol 3 provides that an ‘aid scheme’ is: (i) ‘any act on the basis of which, without fur-
ther implementing measures being required, individual aid awards may be made to undertakings defined within
the act in a general and abstract manner’ or (i) ‘any act on the basis of which aid which is not linked to a specific
project may be awarded to one or several undertakings for an indefinite period of time and/or for an indefinite
amount’.

5.2. Aid scheme
5.2.1.  First definition of an aid scheme

(182)  The first definition of an ‘aid scheme’ in Article 1(d) of Part IT of Protocol 3 entails the following three criteria:

i. any act on basis of which the aid can be awarded;

("% Judgment of 20 May 1999, Norway v ESA, Case E-6/98 [1999] EFTA Ct. Rep. 76; Judgment of 14 January 2015, Eventech, C-518/13,
EU:C:2015:9, paragraph 66; Judgment of 8 May 2013, Libert and others, C-197/11 and C-203/11, EU:C:2013:288, paragraph 77.

(") Authority’s Decision No 195/04/COL of 14 July 2004 on the implementing provisions referred to under Article 27 in Part II of Pro-
tocol 3, available at: http:/[www.eftasurv.int/media/uncategorized/2017-Consolidated-version-of-Dec-195-054-COL-002-.pdf.


http://www.eftasurv.int/media/uncategorized/2017-Consolidated-version-of-Dec-195-054-COL--002-.pdf
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ii. which does not require any further implementing measures; and

iii. which defines the potential aid beneficiaries in a general and abstract manner.

5.2.1.1. Act on the basis of which aid can be awarded

(183)  The term ‘act’ in Article 1(d) of Part II of Protocol 3 refers to the measures constituting an aid scheme from which
it is possible to identify the essential characteristics necessary for that act to be classified as a State aid measure, for
the purposes of Article 61(1) of the EEA Agreement ('%).

(184)  The practical effectiveness of State aid control speaks in favour of a broad interpretation. While Article 1(e) of Part
I of Protocol 3 concerns aid in individual cases, point (d) of Article 1 covers aid in a large number of similar cases.
The effectiveness of the surveillance work would be jeopardised if States were able to prevent an abstract aid
scheme from being reviewed by moving from the statutory to the administrative level. ESA would then have to
deal with all decisions individually, even if they are similar (1%).

(185)  While the term traditionally may refer to the measures which form the legal basis of an aid scheme, it may, in cer-
tain circumstances, also refer to a consistent administrative practice by the authorities of EEA States, where that
practice reveals a ‘systematic approach’, the characteristics of which satisfy the requirements laid down in
Article 1(d) of Part II of Protocol 3 ('%).

(186)  This interpretation has been confirmed by the Court of Justice (CJEU’), which has stated that a set of circumstances
which, taken as a whole, can indicate the de facto existence of an aid scheme (''%). An ‘act’ can therefore be found to
exist based on a legal act and administrative practice by the authorities when that practice reveals ‘a systematic
approach’, even if the practice extends beyond the wording of the legal provisions forming part of the act.

(187)  An administrative practice is a practice that is, to some degree, of a consistent and general nature ('""). Such a prac-
tice is consistent if it has been developed in such a way as to give the impression that cases in a certain category are
always treated in this way (**2).

(188)  The second complainant refers to the judgment of the CJEU in Pleuger Worthington where the CJEU stated that ‘[t]he
Commission has merely confined itself to showing that all aids were granted under the same procedure’ (*). In this case, the
aid measures in question were merely granted under the same budget heading and the same administrative body
made decisions on the grant of the measures. However, the CJEU considered that the common nature of the mea-
sures or a common objective had not been demonstrated in this particular case.

(") Judgment in Commission v Belgium and Magnetrol International, C-337/19 P, EU:C:2021:741, paragraph 78.

(1) Opinion of Advocate General Kokott in Commission v Belgium and Magnetrol International, C-337/19 P, EU:C:2020:990, paragraphs 64
and 65.

(") Judgment in Commission v Belgium and Magnetrol International, C-337/19 P, EU:C:2021:741, paragraph 79. Existing ‘aid schemes’ have
been held to encompass non-statutory customary law ESA Decision No 405/08/COL closing the formal investigation procedure with
regard to the Iceland Housing Financing Fund (OJ L 79, 25.3.2010, p. 40 and EEA Supplement No 14, 25.3.2010, p.20), and admini-
strative practice related to the application of statutory and non-statutory law. See Commission Decision No E-45/2000 Fiscal exemp-
tion in favour of Schiphol Group (OJ C 37, 11.2.2004, p. 13). Decision No 75/16/COL to propose appropriate measures regarding
the use of publicly owned land and natural resources by electricity producers in Iceland as well as a combination of an unwritten old
legal principle combined with widespread practice across the State.

("% Judgment in Germany and Pleuger Worthington v Commission, C-324/90, EU:C:1994:129, paragraphs 14 and 15.

(") Judgments in Commission v Germany, C-387[99, EU:C:2004:235, paragraph 42; and Judgment in Commission v Ireland, C-494/01,
EU:C:2005:250, paragraph 28.

(") Opinion of Advocate General Kokott in Commission v Belgium and Magnetrol International, C-337/19 P, EU:C:2020:990, paragraph 74.

(") Judgment in Germany and Pleuger Worthington v Commission, C-324/90, EU:C:1994:129, paragraph 23.
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(189) It is an established approach by the CJEU that a consistent administrative practice can constitute an ‘act’. This is
indeed confirmed in the same judgment where the CJEU also stated that ‘[c]ertainly, the Commission may not in prin-
ciple be barred from relying on a set of circumstances which taken as a whole indicate the de facto existence of an aid pro-
gramme. [...]" ("),

(190)  The second complainant has stated that accepting the PSO compensation system as an administrative practice
constituting an ‘act’ would remove the distinction between an ‘individual aid award’ in Article 1(e) and an ‘aid
scheme’ in Article 1(d) of Part II of Protocol 3, and that the system described by the Norwegian authorities is
nothing more than a description of how they enter into PSO contracts.

(191)  As described above, a consistent administrative practice, in certain circumstances, can constitute an act on which
an aid scheme is based. This means that if State authorities have followed a consistent approach regarding how
certain PSO contracts are entered into and has developed the method of treating a certain category of measures in
the same way, that practice can constitute an ‘act’ within the meaning of Article 1(d) of Part I of Protocol 3.

(192)  This does not mean that any practice of State authorities when entering into PSO contracts or other type of con-
tracts will constitute an act. Whether it does, depends on how the approach by the State authorities has been prac-
ticed. It needs to be assessed whether the PSO compensation system in question, fulfils the requirements of an ‘aid
scheme’ as set out in Article 1(d) of Part II of Protocol 3.

(193)  The second complainant claimed that an administrative practice has to have legal effects to constitute an ‘act’. An
‘aid scheme’ shall mean any act on the basis of which, without further implementing measure being required, indi-
vidual aid awards may be made to undertakings defined within the act in a general and abstract manner.

(194)  ESA considers that the legal effects of an act are inherent in an act which fulfils the requirement for an aid scheme
to exist. That is, no further implementing measures are required and individual aid awards can be awarded based
on the act in question. An administrative practice can establish legal consequences and thereby constitute an
‘act’ ().

(195)  The Norwegian authorities have directly awarded PSO contracts for railway passenger service since before entry
into force of the EEA Agreement. The Norwegian authorities identify the transport needs and identify which pas-
senger transport services are necessary to create an effective transport system with the desired capacity according
to the transport policy. On this basis, the Norwegian authorities define the necessary train frequency and tariffs set
out in the PSO contracts (*f).

(196)  The structure of this compensation system for the PSO contracts for railway passenger services was set up and,
continues to be, operated to compensate the net financial effect of the PSO contracts (*'”). The compensation for
the services is determined ex ante, based on estimation of the cost, and followed by negotiations between the Nor-
wegian authorities and the operator. The outcome is subject to an approval by the Norwegian Parliament through
its decisions on the annual State budget.

(197)  The compensation system is based on administrative practice applying a systemic approach of concluding PSO
contracts to secure the operation of certain passenger railway services in Norway in line with the principle of com-
pensating the net financial effects of the obligations set out in the contracts.

(") Judgment in Germany and Pleuger Worthington v Commission, C-324/90, EU:C:1994:129, paragraph 15.

(") Opinion of Advocate General Kokott in Commission v Belgium and Magnetrol International, C-337/19 P, EU:C:2020:990, paragraph 64.
(") Submission of the Norwegian authorities dated 3 June 2021, Document No 1204940, page 5.

(") There is a general administrative requirement in Norwegian law providing that the use of public funds is limited to the amount requi-
red for procuring the service.
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(198)  The Norwegian authorities have explained that without broad political support, it would not be practically feasible

to make any significant changes to the practice of the PSO compensation system (*'¥). In support of this, the Nor-
wegian authorities have noted that the railway reform described above in section 3.1.4, was subject to broad dis-
cussions in the Norwegian Parliament (**%).

(199)  The second complainant argues that the PSO compensation system is not based on a systematic approach which

can constitute an administrative practice constituting an ‘act’ within the meaning of Article 1(d) of Part I of Proto-
col 3. The second complainant claims, inter alia, that the Norwegian authorities have not provided evidence from
the long period of the operation of the alleged system (29).

(200)  The Norwegian authorities have provided an example of a PSO agreement pre-dating the entry into force of the

EEA Agreement (*!) and compared the contract to the later contracts entered into within the PSO compensation
system. The Norwegian authorities have explained that although the contract pre-dating the entry into force of
the EEA Agreement is succinct compared to later agreements, it contains the same essential elements for all PSO
contracts which the Norwegian authorities concluded consecutively. The PSO contracts clearly defined the public
service obligations (routes and frequencies) and fixed the predetermined compensation, entailing that the com-
mercial risk rests with the operator, and defined the Norwegian authorities as the purchaser of the public servi-
ces ('3).

(201)  ESA considers that this assessment is not directly comparable to the assessment made in Magnetrol (*?’) referred to

by the second complainant. In that case the Commission needed to assess a contra legem application of the law,
which needed a further assessment to verify the consistent application of the disputed application. This is not the
case here. The Norwegian authorities have provided information concerning the practice of entering into PSO
contrasts and provided examples of such contracts and explained their different forms throughout the duration of
the PSO compensation system.

(202)  The Norwegian authorities referred to a White Paper from 1992 for a description of the PSO system before the

entry into force of the EEA Agreement (**%). According to the Norwegian authorities, the key principles underpin-
ning the PSO compensation system were well established at the time. According to the White Paper, the Norwe-
gian Government intended to maintain the provision of passenger transport services on commercially unviable
routes and that it would be the State (and not the counties or municipalities) that would continue to purchase
these services ('?%).

(203)  The White Paper describes that the introduction of a system according to which the State would purchase services

for a pre-determined price, rather than provide unspecified loss-covering operating aid, had brought about effi-
ciencies and more commercially managed operators, and would therefore be continued. Negotiations concerning
the amount of the compensation awarded would continue to be based on documented costs and that the compen-
sation would remain fixed, entailing that the commercial risk would be borne by the operator ().

(204) A similar account of the PSO system is given in the White Paper for the period 1996-1997, which also demonstra-

ted that the results of the negotiations would lead to an almost automatic approval of the amount of the compen-
sation by the Norwegian Parliament which is ‘informed of the results’ and thereafter ‘approves the amount for the public
purchase in the course of the annual budget adoption’ (*?’).

Submission of the Norwegian authorities dated 3 June 2021, Document No 1204940.

White Paper Meld. St. 27(2014 — 2015).

Submission of the second complainant, dated 30 November 2022, Document No 1333820, paragraph 170.

Submission of the Norwegian authorities, dated 3 June 2021, Annex L.

Submission of the Norwegian authorities dated 3 June 2021, Document No 1204940, page 6. Contract between Vy (then NSB) and
the Ministry of Transport from 1991.

Judgment in Commission v Belgium and Magnetrol International, C-337/19 P, EU:C:2021:741.

White Paper St. meld. nr. 35 (1992-93). Innst. S. nr. 212.(1992-1992). Innstilling fra samferdselskomiteen om Norsk jernbaneplan 1994 —
97.

Ibid, section 3.7.

Ibid, section 3.7.

White Paper St. meld. nr. 39 (1996-97), section 4.5.
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(205)  The second complainant claimed that the 1998 rules did not include a reference to an administrative procedure
upon which the PSO compensation system is based. ESA notes that the lack of such a reference does not demon-
strate that such an administrative practice does not exist and that the 1998 rules rather seem to describe the pro-
cedure and the applicable rules in relation to the PSO system.

(206)  The complainant claims that the compensation under the alleged aid scheme has not been limited to net financial
effect and that the Norwegian authorities have failed to control for overcompensation verifying the ex ante estima-
tes on which the PSO contracts are based (')). In this regard the complainant has referred to the 2003 OAG
report, ('"¥) which states that information provided and follow up from the PSO contracts was insufficient, but
also the 2016 report from the Railway Authority which raised concerns over internal pricing (**°).

(207)  According to the Norwegian authorities, the principle of compensating the net financial effect has been applied to
all contracts entered into under the PSO compensation system. Although the forms of the contracts have been
amended during the lifetime of the system, the principles underpinning the calculation of the compensation have
remained the same.

(208)  In this respect ESA notes that allegations alluding to a lack of evaluation or follow up does not prejudice the conc-
lusion that a systemic approach has been followed when compensating the net financial effect of the operator.

(209)  Based on the information provided by the Norwegian authorities, ESA takes the preliminary view that the consis-
tent administrative practice of the Norwegian authorities of concluding the PSO contracts, which compensate the
net financial effects of the PSO, reveals a systematic approach which constitutes the act on which basis the PSO
contracts are awarded.

(210)  To determine whether an aid scheme exists however, it needs to be demonstrated that this act on which compensa-
tion system is based, satisfies all the requirements laid down in Article 1(d) of Part II of Protocol 3.

5.2.1.2. No further implementing measures required

(211)  The existence of further implementing measure entails a degree of discretion on the part of the authority adopting
the measure in question, allowing it to influence the amount of the aid, its characteristics or the conditions under
which that aid is granted through subsequent acts (**').

(212) By contrast, the mere technical application of the act providing for the grant of the aid in question does not consti-
tute a ‘further implementing measure’ within the meaning of Article 1(d) of Part II of Protocol 3 (**2).

(213)  The CJEU has stated in relation to the question of whether further implementing measures are necessary for the
grant of individual aid under an aid scheme is intrinsically linked to the issue of determining the ‘act’ ‘[...] on
which that scheme is based. It is in the light of that act that it must be determined whether the grant of individual aid is condi-
tional on the adoption of such measures or whether, on the contrary, that grant may be made on the basis of that act
alone.” (**%)

(") Submission of the second complainant, dated 30 November 2022, Document No 1333820, paragraph 170.

(") Riksrevisjonen, Dokument nr. 3:4 (2003-2004), Riksrevisjonens undersokelse av statlig kjop av persontransporttjenester fra NSB.

(%) Letter from the Norwegian Railway Authority dated 2 November 2016 informing Vy (NSB at the time) that the case concerning capi-
tal injection to CargoNet would be closed.

(") For example, where a public body is empowered to use different instruments to promote the local economy and grants several aid
measures in pursuit thereof, that implies the use of considerable discretion as to the amount, characteristics or conditions and pur-
pose for which the aid is granted and is therefore not to be regarded as an aid scheme. See Commission Decision of 13 July 2011 in
case SA.21654 Public Commercial Property Aland Industrihus (O] L 125, 12.5.2012. p. 33), paragraph 110.

(") Judgment of 16 September 2021, Commission v Belgium and Magnetrol International, C-337[19, EU:C:2021:741, paragraph 105.

(") Judgment of 16 September 2021, Commission v Belgium and Magnetrol International, C-337[19, EU:C:2021:741, paragraph 106.
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(214)  Advocate General Kokott explained in her opinion in Magnetrol (**) that:

‘If the aid scheme is based on a law, its application by the administration traditionally constitutes a possible further implemen-
ting measure. However, such further implementing measures do not exist if individual aid is granted solely on the basis of the
law without the administration having any individual decision-making power.

The General Court is in principle correct to assume, in paragraph 87 of the judgment under appeal, that the national authori-
ties cannot have any “margin of discretion”. Rather, their power must be limited to technical application. It is only in this way
that the existence of further implementing measures is precluded. The decisive question is therefore whether the authorities have
real decision-making leeway or only bound decision-making competence. |...].

If, however, as is the case here, a consistent administrative practice constitutes the act, there are generally no further implemen-
ting measures, since the consistent administrative practice already consists of a set of measures for granting individual aid.

In the case of a consistent administrative practice, a further implementing measure could simply amount to the individual
administrator being granted, within the framework of that practice, a decision-making power enabling him or her to deviate
from the treatment actually practiced.

(215)  As described above in section 5.2.1.1, the consistent administrative practice of concluding the PSO contracts
reveals a systematic approach of the compensation system which constitutes the act on which basis the PSO con-
tracts are awarded.

(216) It needs to be assessed whether the act under which the PSO contracts are awarded, sets out the essential elements
necessary to award individual aid awards without the adoption of further implementing measures.

(217)  When assessing implementing measures, it is necessary to distinguish between decision making competence that
can influence the essential elements of the scheme and the discretion afforded to the granting authority which is
limited or bound by the rules set out in the scheme.

(218)  The Norwegian authorities have described a consistent approach to concluding the directly awarded PSO con-
tracts which, according to the information provided by the Norwegian authorities, encompassed the same essen-
tial elements of the scheme and remained in line with the same principles throughout the duration of the PSO
compensations system.

(219)  ESA considers, based on the information provided, that the granting authority is bound by the principles under-
pinning the administrative practice of awarding PSO contracts and cannot deviate from the defined method of
determining the compensation for the PSO contracts which cannot exceed the net financial effect of the PSO. The
granting authority does therefore not have competence to grant aid beyond the limits set out in the act and cannot
deviate from the treatment of the PSO contracts practiced throughout the operation of the scheme.

(220)  The exercise of a certain degree of discretion, including whether to grant aid or not, is inherent in awarding aid in
many situations under different aid schemes and cannot, in ESA’s preliminary view, be considered to constitute an
‘implementing measure’. ESA considers that ‘implementing measures’ should be understood to entail such a degree
of discretion that would influence, to a significant degree the amount, characteristics or conditions under which
the aid is granted (**°).

(") Opinion of Advocate General Kokott of 3 December 2020, Commission v Belgium and Magnetrol International, C-337/19 P,
EU:C:2020:990, paragraphs 101 to 106.

(") ESA’s Decision No 60/13/COL of 6 February 2013 opening a formal investigation into potential aid to public bus transport providers
in Aust-Agder County, paragraph 128, Decision No 519/12/COL of 19 December 2012 closing the formal investigation procedure
into potential aid to AS Oslo Sporveier and AS Sporveisbussene, paragraph 183.
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(221)  The second complainant argued that the individual PSO contracts confirm that the agreements are time-limited or
lapsed if negotiations broke down and that the annual agreements, in any case, dependent on the discretionary
approval of the Parliament.

(222)  Itis common, in European legal traditions, that a government cannot indefinitely commit State resources, thereby
committing future State spending in an open-ended manner. Typically, public spending is subject to parliamentary
approval, after having been the subject of various preparatory procedures, such as negotiations with relevant par-
ties. The final say of the Parliament ensures political control over the State coffers. This goes for the size of the
budget of an aid scheme as well as whether it should be allowed to continue.

(223)  The administration of any aid scheme requires a certain decision-making process that allows for individual awards
of aid. An aid scheme can be both in the form of a tax exemption where aid is granted automatically to all those
qualifying for the exemption as well as a in the form of a system of grants where the granting authority will have
to apply limited discretion to assess the aid applications and prioritise those who contribute to the objective of
the aid in line with the pre-defined conditions of the system.

(224)  The fact that a granting authority enjoys a limited margin of discretion to negotiate the amount of compensation
awarded does not affect this conclusion. The granting authority is bound by the act which consists of the admini-
strative practice of concluding PSO agreements (**).

(225)  The second complainant points to the stated purpose of the PSO contracts as well as the 1998 rules which con-
firm that the Ministry of Transport had significant discretionary powers. According to Article 1 of the 1998
rules, their purpose is to ‘seek to combine society’s need for a satisfactory transport offering with NSB BA'’s need for profi-
table and efficient operation’ (**’). According to the second complainant, this from the outset is not a description of
a system that required ‘mere technical application’.

(226)  ESA reiterates that the administration of many aid schemes requires a certain decision-making process that allows
for individual awards of aid. The act on which the scheme is based limits the discretion of the granting authority
when negotiating with the operator and prevents any deviation from the rules of the scheme which only allow
for the compensation of net financial effects and cost directly related to the provision of railway passenger services
covered by the PSO.

(227)  The balancing of private and public interest, when awarding PSO contracts, is foreseen in the relevant EEA legal
framework and considered necessary to reach the objectives of the measures falling within its scope. The Interpre-
tative Guidelines state that: (***)

‘This means that not only do the rules of Regulation (EU) No 1370/2007 aim to prevent any possible overcompensation for
public service obligations, but also that they aim to ensure that the offer of public services defined in the public service contract
is financially sustainable to reach and maintain a high level of service quality. The public service obligation should therefore be
appropriately compensated so that the operator’s own funds under a public service contract are not eroded in the long run, pre-
venting the efficient fulfilment of its obligations under the contract and the maintenance of the provision of passenger transport
services of a high Standard as referred to in point 7 of the Annex to Regulation (EC) No 1370/207.

(") This assessment is in line with ESA’s previous case practice, see as an example, ESA Decision of 20 April 2016 No 075/16/COL to
propose appropriate measure regarding the use of publicly owned land and natural resources by electricity producers in Iceland, Deci-
sion of 20 November 2013 No 460/13/COL to propose appropriate measure with regard to state aid granted to publicly owned hos-
pital pharmacies in Norway.

(") Regler for samferdselsdepartementets forvaltning av ordningen med statlig kjop av persontransporttjenester med jernbane. From 9 September 1998.
In Norwegian: ‘[...] Formdlet er 4 soke & kombinere samfunnets behov for d sikre et tilfredsstillende transporttilbud med NSB Bas behov for
lonnsom og effektiv drift’.

(%) Section 2.4.8. of the Interpretative Guidelines.


https://www.eftasurv.int/cms/sites/default/files/documents/decision-075-16-COL.pdf
https://www.eftasurv.int/cms/sites/default/files/documents/decision-460-13-COL.pdf

C 239/36 Dziennik Urzedowy Unii Europejskiej 6.7.2023

(228)  The negotiations aim at reaching the appropriate level of compensation based on an estimation of cost and reve-
nues with the final results having to comply with the calculation formula predefined within the PSO compensa-
tion system.

(229)  The second complainant further contends that the Ministry of Transport had vast discretion also to decide the cha-
racteristics of the aid granted in conjunction with the contested PSO. The complainant takes examples of previous
measures taken by the Norwegian authorities, such as capital injections and dept write-offs, as well as the pension
subsidies.

(230)  ESA refers to its findings below in Section 5.4 regarding the 2019 pension subsidy, where it preliminarily conclu-
des that the adjustment obligation — to the extent that it corresponds to costs that arose exclusively in relation to
Vy's operation under the PSO contracts - does not change the nature or characteristics of the cost covered.

(231)  The Norwegian authorities have explained that the coverage of the shortfall in the pension fund in 2002 occurred
because the premiums calculated by SPK had been set too low. The payment therefore covered costs which had
not been covered by the compensation under the PSO contracts.

(232)  In ESA’s preliminary view, the relevant assessment of the two measures concerns whether the measures can be
considered to fall within the scope of the scheme in which case the cost would have been covered in line with the
provisions of the scheme (***). As described above, ESA preliminarily finds that the granting authority’s discretion
is bound by the method of determining the compensation for the PSO contracts which cannot exceed the net
financial effects of the PSO. The choice of the form of a payment of costs which would fall within the provision
of the scheme does not demonstrate any further discretion on behalf of the granting authority capable of affecting
the characteristics of the aid granted.

(233)  Regarding the remaining measures mentioned by the second complainant, ESA notes that these measures have not
been claimed to be granted under the PSO compensation system and the complainant has not provided explana-
tions of how these measures correspond to costs in relation to the provision of PSO under directly awarded con-
tracts.

(234)  Finally, the individual PSO contracts cannot be considered to constitute ‘implementing measures’. The individual
PSO contracts are simply individual aid awards granted under the act. The essential elements of the PSO contracts
derive from the act under which they are awarded. The PSO contracts can then set out the rules governing State
purchase of PSO railway passenger services as derived from the act on which the scheme is based.

(235)  In light of the above, ESA preliminarily finds that PSO contracts are concluded without further implementing
measures being required within the meaning of Article 1(d) of Part II of Protocol 3.

5.2.1.3. The scheme defines the potential aid beneficiaries in a general and abstract manner

(236)  According to the definition of an ‘aid scheme’ in Article 1(d) of Part IT of Protocol 3, the potential aid beneficiaries
have to be defined in a general and abstract manner.

(237)  According to the information provided by the Norwegian authorities, the act on which the compensation system
is based does not restrict the award of PSO contracts to Vy but applies to all railway operators awarded a PSO con-
tract under the compensation system. The fact that it has mainly been Vy operating PSO railway passenger servi-
ces under the compensation system does not change this fact.

(") See section 5.4.
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(238)  The complainants emphasised that documentation from the time of the initiation of the scheme and during its
lifetime have often referred to only Vy as the operator of the PSO routes and as the contracting party under the
PSO compensation system which would mean that the scheme does not define aid beneficiaries in a general and
abstract manner.

(239)  The second complainant referred to the 1998 rules enacted by the Ministry of Transport which concern the pur-
chase of PSO services between the State and Vy (NSB at the time). The complainant contends that as these rules
name only one beneficiary, the PSO compensation system cannot constitute an aid scheme. The second complai-
nant further refers to the 2003 OAG report which also refers only to Vy (NSB at the time) when describing the
scheme (%),

(240)  Itis a fact that Vy (NSB at the time) was the sole operator of PSO routes in Norway at the time of the establishment
of the PSO compensation system. It is therefore not surprising that documentation from that time refers to the
only operator active within that system. The Norwegian authorities have explained that it is a prerequisite for eligi-
bility under the PSO compensation system to have been granted a concession providing the right to use the rail-
way network in Norway. Therefore, the act under which the scheme is based does not restrict the award of the
PSO contracts to Vy/NSB.

(241)  This is further demonstrated by the fact that SJ, a Swedish railway operator, received compensation under the
compensation system from 2006 in relation to certain railway passenger services between Sweden and Nor-
way (**!). The award of PSO contracts to SJ did not follow from an amendment to the compensation system but
followed the same consistent administrative practice as was followed when awarding PSO contracts to Vy.

(242)  ESA therefore preliminarily concludes that the compensation system defines the beneficiaries in a general and
abstract manner. In light of the above, ESA’s preliminary view, based on the information submitted so far, is that
the measure fulfils the conditions of the first definition of an ‘aid scheme’ in Article 1(d) of Part II of Protocol 3.

5.2.2.  Second definition of an aid scheme

(243)  According to the second definition set out in Article 1(d) of Part II of Protocol 3, an ‘aid scheme’ is ‘any act on the
basis of which aid which is not linked to a specific project may be awarded to one or several undertakings for an
indefinite period of time and/or for an indefinite amount’. The definition therefore entails the following three cri-
teria:

i. any act on the basis of which aid which is not linked to a specific project;
ii. may be awarded to one or several undertakings; and

iii. for an indefinite period of time and/or for an indefinite amount.

(244)  Asdescribed above in section 5.2.1.1, the consistent administrative practice of the Norwegian authorities of conc-
luding PSO contracts, which compensate the net financial effects of the PSO, reveals a systematic approach of the
PSO compensation system which constitutes the act on which the PSO contracts are awarded.

(245)  The aid awarded under the compensation system is not linked to a specific project but is awarded based on the
transport needs and the necessary transport services at each time to create an effective transport system in Nor-
way. Aid under the act may be awarded to one or several undertakings as described above in section 5.2.1.3.

(") See submission of the second complainant dated 13 July 2002, Document No 1302573.

(1 The Norwegian authorities have explained that when the frequency of passenger train services between Sweden and Norway, which
included stops within Norway, was on the verge of being reduced or even abolished, Sweden and Norway began to purchase railway
passenger services from both Vy (then NSB) and §J, the Swedish incumbent, in 2006. As of 2012, Vy (then NSB) was not a part of
that arrangement any longer, leading to Sweden and Norway awarding the PSO compensation solely to SJ. The majority of the com-
pensation was paid by Norway, in particular to ensure that SJ trains would stop in Kongsvinger, Norway.
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(246)  The second complainant has alleged that the Ministry of Transport as the granting authority for the alleged aid
scheme, did not have any power to grant aid ‘for an indefinite period of time and/or for an indefinite amount.
This can also be seen from each contested contract that the granting authority negotiated with Vy/NSB which nei-
ther were indefinite in time nor for an indefinite amount.

(247)  The act on which the aid scheme is based does not limit the duration within which it is possible to award indivi-
dual aid to operators. Under the PSO compensation system, the granting authority has awarded aid in the form of
contracts which have taken different forms. Although the individual aid awards have a determined duration, the
PSO compensation system under which they are granted, does not. Aid can be awarded in line with a consistent
administrative practice for an indefinite period of time and/or for an indefinite amount.

(248)  In light of the above, ESA’s preliminary view is that the compensation system also fulfils the criteria of the second
definition set out in Article 1(d) of Part Il of Protocol 3 and therefore constitutes an ‘aid scheme’.

5.2.3.  Conclusion

(249)  ESA preliminarily finds that the PSO compensation system for railway passenger services in Norway constitutes
and ‘aid scheme’ within the meaning of Article 1(d) of Part II of Protocol 3.

5.3.  Existing aid
5.3.1.  Introduction

(250)  An aid scheme which was put into effect before the entry into force of the EEA Agreement and is still applicable
constitutes an existing aid scheme within the meaning of Article 1(i) of Part II of Protocol 3, unless alterations
have been made to the scheme which are considered to be substantial alterations which change the existing nature
of the aid scheme so that it is turned into new aid.

(251)  ESA will therefore assess whether any changes have been made to the scheme that were capable of changing the
existing aid scheme into new aid following the entry into force of the EEA Agreement.

5.3.2.  The new main agreement from 1994

(252)  The second complainant submitted that the decision of the Norwegian authorities to reform how it compensated
for PSO for railway passenger services on 1 January 1994 was a substantial alteration of the alleged aid scheme
which took place after the entry into force of the EEA Agreement. According to the second complainant, the Nor-
wegian authorities had before the change granted compensation retrospectively to cover the operator’s total defi-
cits, but after this change, they moved towards a system where compensation was granted in advance to the opera-
tor.

(253)  The Norwegian authorities have explained that from 1 January 1994 a new main agreement (Hovedavtale) took
effect, which replaced the former agreement of 3 July 1991. That agreement was signed on 5 November 1993.
Together with annual agreements, the contract formed the contractual relationship between the Ministry and Vy
(NSB at the time) as the operator.

(254)  According to the Norwegian authorities, the main principles for the PSO compensation for railway passenger ser-
vices remained unchanged before and after the introduction of the new contract form.

(255)  ESA finds that regardless of whether the contract signed on 5 November 1993 brought about changes to the prac-
tice of awarding PSO contracts for railway passenger services, such a new practice was established at the time of
the signature of the new agreement on 5 November 1993 which was before the entry into force of the EEA Agree-
ment on 1 January 1994 (**).

(**) Judgment of 14 April 2021, Verband Deutscher Alten und Behindertenhilfe and CarePool hannover v Commission, T-69/18, EU:T:2021:189,
paragraph 174.
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(256)  ESA therefore preliminarily finds that the alleged change in the administrative practice of the scheme does not
constitute a change capable of turning existing aid into new aid.

5.3.3.  Reform of the railway system and competitive tendering

(257)  According to the complainants, the reorganisation of the railway passenger market, as that carried out through the
Railway Reform initiated in 2015 and the introduction of competitive tendering in the market, is capable of
influencing the assessment of the compatibility of the aid with the functioning of the EEA Agreement. The com-
plainants claim that this is therefore an alteration to the existing aid scheme within the meaning of Article 1(c) of
Part II of Protocol 3.

(258)  Asdescribed above in section 3.1.4, the Railway Reform entailed both organisational changes in the railway sector
as well as the introduction of competitive tendering for PSO contracts.

(259)  Alterations which have no bearing on the advantage that is conferred on the beneficiaries of the aid, do not turn
existing aid into new aid ('¥). Alteration to existing aid is defined as ‘any change, other than modifications of a purely
formal or administrative nature which cannot affect the evaluation of the compatibility of the aid measure with the common
market’ ('*4).

(260)  Modifications are substantial if the main elements of the system have been changed, such as the nature of the
advantage, the purpose pursued with the measure, the legal basis, the beneficiaries or the source of financing (**).

(261)  The Railway Reform entailed organisational changes to the structure of the railway system in Norway. The former
parts of the national railway operator Vy (NSB at the time) were restructured as independent undertakings and a
public authority, the Railway Directorate (Jernbanedirektoratet) was established, which was responsible for purcha-
sing railway infrastructure and passenger services on behalf of the Norwegian authorities.

(262)  Administrative reorganisation of entities and responsibility between public authorities, which do not have effect
on the substance of the scheme do not constitute alterations, which turn existing aid into new aid within the mea-
ning of Article 1(c) of Part II of Protocol 3.

(263)  ESA preliminarily finds that these changes of administrative nature have not affected the essential elements of the
aid scheme. The Railway Reform did not lead to any changes to the administrative practice of compensating ope-
rators for the provision of railway passenger services.

(264)  Further, the introduction of competitive tendering for railway passenger services was meant to lead to a gradual
phasing out of the scheme and its geographic coverage. The aid scheme therefore remains the same, but with dec-
reasing coverage, until the aid scheme is discontinued. Furthermore, the method of determining the compensation
of directly awarded PSO contracts is not the same for PSO contracts which are competitively tendered. The con-
tracts entered into based on competitive tendering therefore appear not to be able to fall within the aid scheme.

(**) Judgment of 9 August 1994, Namur-Les assurances du crédit, C-44/93, EU:C:1994:311, paragraph 29.

(") Article 4(1) of Decision No 195/04/COL of 14 July 2004 on the implementing provisions referred to under Article 27 in Part Il of
Protocol 3 to the Agreement between the EFTA States on the Establishment of a Surveillance Authority and a Court of Justice
(OJ L 139, 25.5.2006, p. 37 and EEA Supplement No 26, 25.5.2006, p. 1).

(") Opinion of Advocate-General of 4 December 1974, Van der Hulst v Produktschap voor Siergeqassen, C-51/74, EU:C:1974:134.
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(265)  In the light of the above, ESA preliminarily finds that the Railway Reform, including the introduction of competi-
tive tendering cannot be considered as an alteration to the existing aid scheme within the meaning of Article 1(c)
of Part II of Protocol 3.

5.3.4.  Reorganisation of Vy and changes to employees’ status as civil servants

(266)  The second complainant further stated that changes from 1 December 1996, where Vy was reorganised with a
separate legal personality from the State, meant that it would no longer be subject to the same financial gover-
nance system as it had in the past, when it was subject to the budget rules and procedures as an integral part of
the State. Therefore, the administrative procedure was substantially altered.

(267)  Furthermore, the employees of Vy lost their status as civil servants and their permanent rights to entitlements as
civil servants, which, according to the second complainant, also constitutes a substantial alteration of the previous
system. The combined effect of these alterations would also disqualify the existence of an existing aid scheme.

(268)  ESA finds that these changes are of administrative nature and concern the circumstances in which Vy operates and
do not affect the administrative practice of the Norwegian authorities of awarding PSO contracts for railway pas-
senger services nor the method of calculating the compensation under the PSO contracts. ESA therefore prelimi-
narily finds that these changes did not affect the essential elements of the aid scheme and were not capable of tur-
ning an existing aid scheme into new aid within the meaning of Article 1(c) of Part II of Protocol 3 ().

5.3.5.  Increase in the expenditure under the scheme

(269)  The complainants claim that an increase in the annual budget of the scheme has increased by over 20 % on several
occasions throughout the lifetime of the scheme which constitutes notifiable changes.

(270)  According to the complainants, the budget of the scheme has increased by close to 340 % (approximately 174 % if
adjusted to account for inflation) between 1994 and 2017. Between 2001 and 2002 the budget increased by
31,5 % in a single year.

(271)  The budget of a scheme can be a factor in the proportionality assessment under the State aid rules and can there-
fore, in principle, affect compatibility of a measure. Article 4(1) of Decision No 195/04/COL and case-law concer-
ning approved aid schemes with defined budgets, demonstrate that an increase in the initial budget of an existing
aid scheme exceeding 20 % can, in certain circumstances, constitute an alteration turning existing aid into new

aid (14).

(272)  However, this does not seem fully applicable to the assessment of the aid scheme in question, as it does not have a
defined budget. The definition of an ‘aid scheme’, as set out in Article 1(d) of Part II of Protocol 3, does not require
a pre-determined budget. The second definition of an aid scheme even foresees that the aid is awarded for an inde-
finite amount.

(273) A parliamentary approval is required for the annual expenditure under the scheme. This scheme has not been
approved by ESA and its compatibility with the functioning of the EEA Agreement has therefore not been asses-
sed.

(274)  However, should such an assessment be carried out, the scheme would be assessed under the relevant legislative
framework, namely Regulation 1370/2007. Regulation 1370/2007 sets out the method of calculating the com-
pensation paid to operators of public passenger transport services to exclude the possibility of overcompensation.
There is no assessment of the expenditure on a scheme level. ESA therefore finds that an increase in expenditure
under the scheme would be unlikely to affect the compatibility assessment of the scheme.

(**9) Judgment of 24 January 2023, G Modiano Limited & Standard Wool (UK) Limited v EFTA Surveillance Authority, Case E-1/22, not yet
reported, paragraph 78.
(**) Judgment of 20 September 2018, Carrefour Hypermarchés and Others, C-510/16, EU:C:2018:751, paragraph 41.
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(275)  The enlargement of the field of activity of a service operator cannot, where it does not affect the system of aid
established by the act in question be regarded as constituting the granting or alteration of aid within the meaning
of Article 1(c) of Part II of Protocol 3 (**).

(276)  The EFTA Court has further stated that ‘the emergence of new aid or the alteration of existing aid cannot be assessed accor-
ding to the scale of the aid or, in particular, its amount in financial terms at any moment in the life of the undertaking if the
aid is provided under earlier statutory provisions which remain unaltered. [...] whether aid may be classified as new aid or as
alteration of existing aid must be determined by reference to the provisions providing for it.” (1)

(277)  ESA considers that the increase in expenditure to passenger transport services through the years, cannot be consi-
dered as a substantial alteration. The essential elements of the scheme are not affected by the increase of expendi-
ture. The method of calculating the compensation to the beneficiary remains the same, the objective pursued by
the scheme, the eligible beneficiaries have not changed and the public service task assigned to the beneficiary was
not altered (**).

(278)  In light of the above, ESA preliminarily finds the increase in expenditure in relation to the scheme throughout its
lifetime not to be an alteration to the existing aid scheme within the meaning of Article 1(c) of Part II of Protocol
3.

5.3.6.  Extension of the duration of the scheme

(279)  The complainants have argued that the duration of the aid scheme has been extended which entails the granting of
new aid.

(280)  The duration of a scheme can be a factor in the proportionality assessment under the State aid rules and can there-
fore, in principle, affect the compatibility of a measure. Article 4(2) of Decision No 195/04/COL and case-law
demonstrate that an extension of an approved aid scheme with defined duration can, in certain circumstances,
constitute an alteration turning existing aid into new aid (**!).

(281)  However, this does not seem fully applicable to the assessment of the aid scheme in question, as it does not have a
defined duration. Each PSO contract concluded constitutes an individual aid award under the aid scheme and does
not amount to an extension of the aid scheme. The individual contracts do not determine the duration of the aid
scheme under which they are granted.

(282)  The definition of an ‘aid scheme’, as set out in Article 1(d) of Part Il of Protocol 3, does not require a pre-determi-
ned duration. The second definition of an aid scheme even foresees that the aid is awarded for an indefinite period
of time.

(283) A parliamentary approval is required for the annual expenditure under the scheme. This scheme has not been
approved by ESA and its compatibility with the functioning of the EEA Agreement has therefore not been asses-
sed.

(284)  However, should such an assessment be carried out, the scheme would be assessed under Regulation 1370/2007,
which sets out the method of calculating the compensation paid to operators of public passenger transport servi-
ces to exclude the possibility of overcompensation. There is no assessment of the duration of the scheme as such.
ESA therefore finds that the continued operation of the scheme would be unlikely to affect the compatibility asses-
sment of the scheme.

(") Judgment of 9 August 1994, Namur-Les assurances du crédit, C-44/93, EU:C:1994:311, paragraph 35.

(**) Judgment of 22 August 2011, Konkurrenten.no, Case E-14/10 [2011] EFTA Ct. Rep. 266, paragraph 72.

(*9) Judgment of 13 December 2018, Rittinger and Others, C-492/17, EU:C:2018:1019.

(") Judgment of 4 December 2013, Commission v Council, C-121/10, EU:C:2013:784, paragraph 58; Judgment of 6 March 2002, Diputa-
cién Foral de Alava and Others v Commission, T-127/99, T-129/99 and T-148/99, EU:T:2002:59, paragraph 175.
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(285)  The essential elements of the scheme are not affected by the continued operation of the scheme. The method of
calculating the compensation to the beneficiary remains the same, the objective pursued by the scheme, the eli-
gible beneficiaries have not changed and the public service task assigned to the beneficiary was not altered (**).

(286)  Inlight of the above, ESA preliminarily finds the continued operation of the scheme not to be an alteration to exis-
ting aid within the meaning of Article 1(c) of Part II of Protocol 3.

5.3.7.  Payments relating to pension costs in 2002 and 2017

(287)  Asdescribed above in section 3.3, Vy received a grant in 2019 (**’) for the payment of so-called adjustment obliga-
tions resulting from Vy’s exit from SPK. Vy had received another payment in 2002 for covering a shortfall in the
pension fund (***).

(288)  As regards the grant from 2019, the adjustment obligation derived from the obligation to adjust deferred pension
entitlements, which means that future pension entitlements of employees who are no longer members of SPK and
have not yet retired and pensions under disbursement are adjusted according to the average annual increase in
salary and price inflation, as described in section 3.3.

(289)  This adjustment is not covered and pre-financed by the premium but is covered when the said development is
given effect for the accrued pension claim. The annual premiums paid to SPK only take into account the actual
wage and inflation development each year, but do not cover future unknown adjustments. The exit from SPK
meant that the adjustment amount would fall due as one-off payment at an earlier stage than what would other-
wise have been the case.

(290)  According to the Norwegian authorities, the grant from 2002 was paid because the premiums calculated by SPK
had been set too low which resulted in a shortfall in the pension fund. The Norwegian authorities have explained
that the payment did therefore not compensate for costs already covered by compensation payments under PSO
contracts.

(291)  ESA considers that the fact that these payments were paid as one-off payments do not affect the scheme as such
which remains based on the principle of compensating operators for the net financial effects of the PSO. ESA the-
refore preliminarily finds that the fact that the pension costs relating to those two measures was paid in a one-off
payment does not constitute a change capable of changing an existing aid scheme into new aid.

(292)  The assessment of the two measures rather concerns whether the measures can be considered to fall within the
scope of the scheme ('*%). As the payment from 2002 is not subject to this decision, ESA will not carry out further
assessment of the measure. For the assessment of the 2019 payment, ESA refers to its assessment in section 5.4.

(293)  ESA therefore preliminarily finds that the two transactions were not capable of turning an existing aid scheme into
new aid within the meaning of Article 1(c) of Part II of Protocol 3.

5.3.8.  The adoption of the 1998 rules

(294)  The complainants have referred to rules concerning the PSO scheme adopted by the Ministry of Transport from
1998 as capable of substantially affecting the scheme. These rules appear to describe the internal procedure for
awarding PSO contracts and the procedure to be followed during the lifetime of the contracts. The complainants
have further claimed that these rules are likely to have been changed during the duration of the PSO compensation
scheme.

() Judgment of 13 December 2018, Rittinger and Others, C-492/17, EU:C:2018:1019.

(") The actual payment took place in 2019 although the Parliamentary proposal dates from 2017.

(**) The measure from 2002 is not subject to this decision beyond being part of the assessment of whether the aid scheme subject to this
decision is to be considered an existing aid scheme. The nature of the 2019 transaction and whether it forms part of the aid scheme is
assessed in section 5.4.

(") See section 5.4.



6.7.2023 Dziennik Urzedowy Unii Europejskiej C 239/43

(295)  The Norwegian authorities have not provided any information concerning these 1998 rules. ESA requests that the
Norwegian authorities provide information regarding the nature and content of the rules and whether any chan-
ges have been made to the rules from 1998 and if so, what was the nature of such changes.

5.3.9.  Introduction of ex post mechanism

(296)  In 2018, the Norwegian authorities introduced an ex post mechanism into the scheme, which is described above in
section 3.2.4. According to the Norwegian authorities, the ex post mechanism was incorporated into the aid
scheme to enhance the safeguards against overcompensation to further secure compliance with Regula-
tion 1370/2007.

(297)  After the introduction of the ex post mechanism, compensation under the scheme continued to be granted on the
basis of the estimated net cost of providing the public service under the PSO contracts. According to the Norwe-
gian authorities, the mechanism merely served the purpose of calibrating the costs of the PSO more precisely.
The ex post mechanism provided for better and more robust mechanism for granting compensation under the
scheme.

(298)  The method of calculating the compensation under the PSO contracts is set out in Regulation 1370/2007. Sub-
stantial changes to the calculation formula of the compensation could therefore potentially affect the compatibility
assessment under Regulation 1370/2007.

(299)  Based on the information available, ESA cannot exclude that the introduction of the ex post mechanism was
capable of turning an existing aid scheme into new aid within the meaning of Article 1(c) of Part II of Protocol 3.
ESA therefore invites the Norwegian authorities to submit further information regarding the determination of the
compensation under the PSO contracts before and after the introduction of the ex post mechanism.

5.3.10. Conclusion

(300) In light of the above, ESA has doubts concerning the existing nature of the scheme. ESA invites the Norwegian
authorities to submit further information on the comparison of the compensation models in the PSO contracts
before and after the introduction of the ex post mechanism as well as information concerning the rules from 1998.

5.4. Pension costs

(301)  Regulation 1370/2007 sets out the method of calculating the compensation for PSO contracts for railway passen-
ger services. Article 4(1)(c) sets out that costs connected with the provision of PSOs include ‘cost of staff. Pension
costs are costs related to the operation of a PSO, in the same way as wages or social security contributions and the-
refore constitute ‘cost of staff.

(302) It needs to be assessed whether the pension costs, which arose in the form of the adjustment obligation constitute
costs which are related to the operation of the obligations set out in the PSO contracts and can be considered to
fall within the scope of the aid scheme.

(303)  The EFTA Court held that ‘[...] if the relevant aid scheme does not have any particular provisions on how the aid is to be pro-
vided, a divergence from the usual procedure cannot, in itself, lead to the finding that the aid was not granted on the basis of
the aid scheme. In the same way, it cannot matter whether a single aid payment relates to the upcoming year, to the past year
or to another period of time, as long as the aid is covered by the legal basis providing for it.” (**)

(**%) Judgment of 22 August 2011, Konkurrenten.no AS v EFTA Surveillance Authority, Case E-14/10 [2011] EFTA Ct. Rep. 266, paragraph
87.
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(304)  The second complainant has alleged that the grant to cover the pension costs paid in 2019 amounts to compensa-
ting the same costs twice. The Norwegian authorities have explained that the grant related to the adjustment obli-
gation which arose upon Vy’s exit from SPK. These costs are different from the ordinary pension costs that had
already been compensated under the PSO contracts as these are costs that would normally fall due long into the
future.

(305)  The adjustment obligation results from statutory obligation to adjust deferred pension entitlements. Future pen-
sion entitlements of employees who are no longer members of SPK and have not yet retired and pension under
disbursement are adjusted according to the average annual increase in salary and price inflation. The annual pre-
miums paid to SPK only take into account the actual wage and inflation development each year but do not cover
future, unknown adjustments to the pension rights earned by employees.

(306)  The Norwegian authorities have stated that the grant provided to Vy covered exclusively pension costs related to
the directly awarded PSO contracts and was limited to the part of the costs which had not been covered by pen-
sion provisions in Vy’s accounts. However, ESA requests that the Norwegian authorities provide information or
evidence which demonstrate that the pension cost was limited to costs which arose exclusively under the PSO
contracts.

(307)  Based on this information, ESA will assess the grant from the Norwegian authorities to cover 490,3 million NOK
in 2019 to cover the adjustment obligation arising at Vy’s exit from SPK

6. Procedural requirements

(308)  Pursuant to Article 1(3) of Part I of Protocol 3 to the Agreement between the EFTA States on the Establishment of
a Surveillance Authority and a Court of Justice (Protocol 3’): ‘The EFTA Surveillance Authority shall be informed,
in sufficient time to enable it to submit its comments, of any plans to grant or alter aid. ... The State concerned
shall not put its proposed measures into effect until the procedure has resulted in a final decision.’

(309)  The Norwegian authorities did not notify the measures to ESA. ESA therefore reaches the preliminary conclusion
that, provided the measures constitute new aid or alterations to an existing aid scheme subject to prior notification
and insofar as these measures were not exempted from notification under Regulation 1370/2007, the Norwegian
authorities have not respected their obligations pursuant to Article 1(3) of Part I of Protocol 3.

7. Compatibility of the aid
7.1. Compatibility assessment under Regulation 1370/2007
7.1.1.  Public service contracts and their content

(310)  According to Article 3 of Regulation 1370/2007, where a competent authority decides to grant the operator of its
choice an exclusive right and/or compensation, of whatever nature, in return for the discharge of public service
obligations, it shall do so within the framework of a public service contract.

(311)  ‘Public service contract’ is defined as ‘one or more legally binding acts confirming the agreement between a competent
authority and a public service operator to entrust to that public service operator the management and operation of public pas-
senger transport services subject to public service obligations [...]." (')

(312)  According to Article 4(1)(a) of Regulation 1370/2007, public service contracts must clearly define the public ser-
vice obligation applying to the operator and the geographical areas concerned.

(") Article 2(i) of Regulation 1370/2007.
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(313)  The PSO contracts set out each route covered by the PSO contract and their required frequency (***). The PSO con-
tracts further set out requirements such as in relation to punctuality, regularity, customer satisfaction, safety mea-
sures onboard and measures in cases of operational deviations (**°). The PSO contracts therefore clearly define the
public service obligations which the public service operator has to comply with and the geographical areas con-
cerned.

(314)  Article 4(1)(b)(i) of Regulation 1370/2007 requires that the parameters on the basis of which the compensation is
to be calculated are established in advance in an objective and transparent manner.

(315)  The compensation under the PSO contracts is calculated ex ante based on Vy’s expected revenue and costs. The
compensation shall, together with the ticket revenue and other income, cover the costs for discharging the public
service obligations in line with the requirements set out in the PSO contracts and a reasonable profit. The amount
of the complete compensation, including the estimated costs for carrying out the public service obligations, is set
out in annexes to the PSO contracts (*®).

(316)  Furthermore, the effect of the ex post mechanism, as described above in section 3.2.4, on the compensation for the
operation of the public service obligation, is set out in the PSO contracts (**!). The parameters on the basis of
which the compensation payment is calculated is therefore set out in the PSO contracts in an objective and trans-
parent manner.

(317)  The first complainant has alleged that the parameters for the calculation of the compensation under the PSO con-
tracts have not been established in advance as the PSO contracts apply from 1 January 2018, but the parameters
for the calculation were not established until the conclusion of the PSO contracts on 28 February 2018.

(318)  ESA requests that the Norwegian authorities provide information regarding the application of the parameters
from 1 January 2018 for the PSO contracts for which the parameters had retroactive effect.

(319)  Article 4(1)(b)(ii) of Regulation 1370/2007 requires that the PSO contracts should establish in advance in an
objective and transparent manner the nature and extent of any exclusive rights granted. Annexes to the PSO con-
tracts set out which routes and production the operator has exclusive rights to operate and where other operators
are competing for the same passengers in line with this requirement (**%).

(320)  According to Article 4(1)(c) of Regulation 1370/2007, a public service contract should determine the arrange-
ments for the allocation of costs connected with the provision of services. These costs may include in particular
the costs of staff, energy, infrastructure charges, maintenance and repair of public transport vehicles, rolling stock
and installations necessary for operating the passenger transport services, fixed costs and a suitable return on capi-
tal.

(321)  The first complainant stated that the PSO contracts do not appear to determine the arrangements for the alloca-
tion of costs. Further, that it is unclear whether Vy’s operative accounts have been separated in accordance with
point 5 of the Annex to Regulation 1370/2007 and whether the methods for allocating direct and common costs
are appropriate.

(322)  The Norwegian authorities have stated that the accounts of Vy’s PSO and commercial services are separated in
accordance with point 5 of the Annex to Regulation 1370/2007. However, ESA invites the Norwegian authorities
to provide further information regarding the separation of accounts and how the allocation of costs is determined
in the PSO contracts subject to this decision as well as information about the application of the parameters of the
PSO contract from 1 January 2018 (%)

(**%) The content of the four contracts subject to this decision are in most aspects the same. ESA refers to ‘Avtale om utferelse av person-
transport med tog som offentlig tjeneste i 2019 — 2022’ (‘the 2019-2022 contract). Attachment A to the 2019-2022 contract sets
out the routes that the operator undertakes to operate.

(% Article 8 of the 2019-2022 contract.

(1% Articles 9.1 and 9.2 of the 2019-2022 contract. The estimated costs under the contracts are set out in attachment B1 and B2.

("1 Article 9.5 of the 2019-2022 contract.

(1) Article 9.4 of the 2019-2022 contract.

(') Submission of the Norwegian authorities dated 15 September 2022, Document No 1313413.
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(323) In the following section, ESA addresses the determination of the public service obligations as referred to in
Article 3 of Regulation 1370/2007. ESA addresses the calculation of the compensation under the PSO contracts
below in section 7.1.5.

7.1.2.  Determination of the public service obligation

(324)  The second complainant contends that the procedure that the Ministry of Transport appears to have followed indi-
cates that when the parties negotiated their contracts, the proposal for the scope of the public service obligation
emanated from Vy/NSB and not the Ministry of Transport (%4).

(325)  According to Article 2(e) of Regulation 1370/2007, ‘public service obligation’ means [...] a requirement defined or
determined by a competent authority in order to ensure public passenger transport services in the general interest that an opera-
tor, if it were considering its own commercial interests, would not assume or would not assume to the same extent or under the
same conditions without reward.

(326)  The second complainant further alleges that it is not credible that none of the services in the PSO contracts would
be provided without public compensation. If the PSO contracts have not been based on market testing, then the
granting authority would be arbitrarily deciding the scope of the PSO and not be ‘watertight’ under Regula-
tion 1370/2007. The first complainant raises the same concerns, namely, that the PSO contracts appear to include
routes which an operator such as Vy would be willing and able to operate without any compensation at all (:*°).

(327)  In the absence of specific EEA rules defining the scope for the existence of an SGEI, EEA EFTA States have a wide
margin of discretion in defining a given service as an SGEI and in granting compensation to the service provider.
ESA’s competence in this respect is limited to checking whether the EEA EFTA State has made a manifest error
when defining the service as an SGEI and to assessing any State aid involved in the compensation. Where specific
EEA rules exist, the EEA EFTA State’s discretion is further bound by those rules, without prejudice to ESA’s duty to
carry out an assessment of whether the SGEI has been correctly defined for the purpose of State aid control (%°).

(328)  EEA EFTA States are therefore entitled to take the view that certain services are in the general interest and must be
operated by means of public service obligations to ensure that the public interest is protected when market forces
do not suffice to guarantee that they are provided at the level or conditions required.

(329)  Services to be classified as public services must be addressed to citizens or be in the interest of society as a whole.
States cannot attach specific public service obligations to services that are already provided or can be provided
satisfactorily and under conditions, such as price, objective quality characteristics, continuity, and access to the ser-
vices, consistent with public interest, as defined by the State, by undertakings operating under normal market con-
ditions (*%).

(330)  ESA invites the Norwegian authorities to provide their comments and supporting information in relation to these
allegations of the complainants.

7.1.3.  Award and duration of the PSO contracts

(331)  Article 5(6) of Regulation 1370/2007 states that ‘[u]nless prohibited by national law, competent authorities may decide
to make direct awards of public service contracts where they concern transport by rail, with the exception of other track-based
modes such as metro or tramways. In derogation from Article 4(3), such contracts shall not exceed 10 years, except where
Article 4(4) applies.

(") Submission of the second complainant dated 30 November 2022, Document No 1333820, paragraph 203 and onwards.

(") Submission of the first complainant dated 2 December 2022, Document No 1336650.

(') ESA’s Guidelines on the application of the State aid rules to compensation granted for the provision of services of general economic
interest (O L 161, 13.6.2013, p. 12 and EEA Supplement No 34, 13.6.2013, p. 1), paragraph 46. Judgment of 18 January 2017,
Andersen v Commission, T-92[11, EU:T:2017:14, paragraph 56 and case-law cited therein. Interpretative Guidelines, section 2.2.5.

(") ESA’s Framework for State aid in the form of public service compensation (O] L 161, 13.6.2013, p. 12 and EEA Supplement No 34,
13.6.2013, p. 1), paragraph 13.
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(332) The Norwegian authorities have directly awarded the PSO contracts in line with Article 5(6) of Regula-
tion 1370/2007. The duration of the contracts does not exceed the limits set out in Article 4(3), read in in con-
junction with Article 5(6) of Regulation 1370/2007, which sets a maximum duration of 10 years (**).

7.1.4.  Mechanism and checks to detect overcompensation

(333)  The complainants alleged that the Norwegian authorities have not established ex post checks to ensure that com-
pensation under the PSO contracts is not higher than the actual net cost of providing the services in line with the
Annex to Regulation 1370/2007 and as provided for by the Interpretative Guidelines.

(334)  The complainants have referred to the OAG report from 2003 which stated that the Ministry of transport had not
conducted any independent controls or evaluations of the relevance of the reliability of the reporting.

(335)  ESA considers that the OAG report from 2003 is not relevant in this context, as it concerns a time period long
before the Norwegian authorities awarded to Vy the PSO contracts subject to this decision.

(336)  The Annex to Regulation 1370/2007 establishes an ex post check to ensure that the compensatory payments are
not higher than the actual net cost for the provision of the public service over the lifetime of the contract. Accor-
ding to the Interpretative Guidelines, regular checks are in principle needed during the lifetime of the contract to
detect and avoid at an early-stage clear overcompensation situations from developing (**’).

(337)  An adequate mechanism needs to be in place to ensure that, in the event revenues from the provision of public
services are higher than expected over the lifetime of the public service contract, the operator is not allowed to
keep any excessive compensation beyond the actual net costs, a reasonable profit margin and any rewards for effi-
ciency gains stipulated in the contract (”%).

(338)  According to the Norwegian authorities, such regular checks are performed within the context of the ex post
mechanism as well as in the form of separate accounts for the PSO contracts each year, submitted to the granting
authority which can be compared to the ex ante estimations on which the PSO contracts are based (’'). The Nor-
wegian authorities have explained that the auditor approved yearly accounts of Vy are assessed in the context of
the ex post mechanism and any excess profit is either reimbursed to the Norwegian authorities or transferred to
an escrow account (72).

(339) It therefore appears that the granting authority has access to the information needed to perform regular checks to
detect overcompensation resulting from the PSO contracts. However, ESA requests the Norwegian authorities to
provide further information regarding how the ex post checks are carried out by the granting authority in line
with Regulation 1370/2007 and the Interpretative Guidelines. This includes what type of information is submit-
ted by Vy to the granting authority and the method applied to verifying the information.

7.1.5.  Compensation under the PSO contracts

(340)  According to Articles 4(1) and 6 of Regulation 1370/2007, compensation for public service obligations cannot
exceed the amount required to cover the net financial effect on costs incurred and revenues generated in dischar-
ging the public service obligations, taking account of revenue relating thereto kept by the public service operator
and a reasonable profit. The method of determining the compensation shall also comply with the provisions laid
down in the Annex to Regulation 1370/2007.

(") According to Article 4(3) of Regulation 1370/2007, the duration of public service contracts shall be limited and shall not exceed 15
years for passenger transport services by rail.

Sections 2.4.2 and 2.4.7 of the Interpretative Guidelines.

Section 2.4.6 of the Interpretative Guidelines.

Submission of the Norwegian authorities dated 15 September, Document No 1313413, section 4.3.1.

Submission of the Norwegian authorities dated 3 June 2021, Document No 1204940.



C 239/48 Dziennik Urzedowy Unii Europejskiej 6.7.2023

(341)  The Annex sets out that ‘[t]he compensation may not exceed an amount corresponding to the net financial effect equivalent
to the total of the effects, positive or negative, of compliance with the public service obligations on the costs and revenue of the
public service operator. The effects shall be assessed by comparing the situation where the public service obligation is met with
the situation which would have existed if the obligation had not been met. In order to calculate the net financial effect, the com-
petent authority shall be guided by the following scheme:

costs incurred in relation to a public service obligation or a bundle of public service obligations imposed by the competent
authority/authorities, contained in a public service contract and/or in a general rule.

minus any positive financial effects generated within the network operated under the public service obligations(s) in question,
minus receipts from tariff or any other revenue generated while fulfilling the public service obligations(s) in question,
plus a reasonable profit,

equals net financial effect.” (”%)
(342)  ESA assesses in the following sections the calculation of the compensation granted under the PSO contracts.

7.1.6.  Reasonable profit

7.1.6.1. Benchmarking

Introduction

(343)  According to point 6 of the Annex, ‘reasonable profit must be taken to mean a rate of return on capital that is normal for
the sector in a given Member State and that takes account of the risk, or absence of risk, incurred by the public service operator
by virtue of public authority intervention.

(344)  The Interpretative Guidelines refer to the SGEI Communication which, (%) despite not being applicable to PSO for
land transport, provides some guidance on the determination of the level of reasonable profit (7). The SGEI Com-
munication explains that ‘where generally accepted market remuneration exists for a given service, that market remuneration
provides the best benchmark for the compensation in the absence of a tender.’ (7°)

(345)  Such benchmarks would ideally be found in contracts in the same sector of activity, with similar characteristics
and in the same Member State. The reasonable profit must therefore be in line with normal market conditions
and should not exceed what is necessary to reflect the level of risk of the service provided (7).

(346)  Accounting measures such as the return on equity (ROFE), the return on capital employed (ROCE)) or other gene-
rally accepted economic indicators for the return on capital may be used in addition to the standard way to consi-
der the internal rate of return (IRR’) (*’%). The reasonable profit in the PSO contracts is calculated based on a
benchmark of ROCE.

The benchmark ROCE rate

(347)  To find the appropriate level of reasonable profit, the Norwegian authorities gathered information on railway pas-
senger transport operators considered comparable to Vy. The final compensation mechanism and the level of rea-
sonable profit in the PSO contracts is the result of that benchmarking report.

(*%) Point 2 of the Annex.

(%) Application of the State aid rules to compensation granted for the provision of services of general economic interest (O] L 161,
13.6.2013, p. 12 and EEA Supplement No 34, 13.6.2013, p. 1).

Ibid, point 62.

Ibid, point 69.

Section 2.4.3 of the Interpretative Guidelines.

Interpretative Guidelines, section 2.4.3.
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(348)  The four passenger railway operators in Norway at the time of the conclusion of the contracts were State owned
operators which mostly operated under directly awarded PSO contracts and were therefore not suitable bench-
marks ("”%). The benchmarking exercise was therefore based on European passenger railway undertakings which
also operate competitively tendered contracts (**°).

(349)  In the benchmarking report, PwC reviewed and analysed the financial results for different corporations which ren-
der public passenger transport services awarded under tender procedures: DB Arriva, First Group plc, Groupe
Keolis, S] AB, Transdev, Go-Ahead Group plc and Stagecoach Group plc. Due to a very low equity share and a
high interest-free debt, Go-Ahead Group plc. and Stagecoach Group plc. were omitted by PwC when calculating
the average ROCE and ROE. Flytoget AS was not evaluated due to the undertaking’s special position as an operator
of a high-quality ground transport service to Oslo airport and the fact that the relevant agreement has been
directly awarded.

(350)  The report shows a median rate of ROCE of 6,4 % during the period 2012-2015 for the five railway companies.
The benchmarking report shows that among the five companies included, the highest ROCE in a single year was
11,7 % (S] AB, 2015) (**).

(351)  According to the Norwegian authorities, due to the extensive restructuring of Transdev in the relevant period, it
was considered reasonable and well-founded to exclude Transdev when calculating the average rate of return, in
order to get the most meaningful picture of the market at that time. The median ROCE increases from 6,4 % to
7 % when Transdev is omitted. The average ROCE in the same period was 5,6 % with Transdev included
and 6,8 % without Transdev.

(352)  Based on the findings in the benchmarking report, the Norwegian authorities found that there were solid grounds
to conclude that a profit for an operator of railway passenger services was reasonable, as long as it corresponded
with a 7 % ROCE.

(353)  The Norwegian authorities have explained that it was decided to set the maximum reasonable profit lower than
the highest rate of return observed to avoid any risk of overcompensation. The maximum reasonable profit was
set at an amount reflecting a 10,6 % ROCE. In the opinion of the Norwegian authorities, it did not appear unrea-
sonable that a company rendering passenger transport services by rail could make a profit at the same level as the
most efficient or profitable company.

(354)  ESA recognises that choosing a good sample of comparable operators for passenger railway companies is a com-
plex task. The suitable group of operators must be selected in terms of business activities and risk. To get the
most meaningful picture of the market at each time, it can be necessary to exclude undertakings which can be con-
sidered outliers compared to other operators in the market and therefore do not reflect forward looking trends.

(355)  The exclusion of Go-Ahead Group plc and Stagecoach Group plc was considered by PwC to constitute such out-
liers due to the reasons described above. However, PwC did not consider it necessary to exclude Transdev from
the benchmarking exercise although noting that the negative results of the operator was due to substantial restruc-
turing. As a result, the exclusion of Transdev from the benchmarking exercise appears to have been decided by the
Norwegian authorities based on their own interpretation of the benchmarking report.

(356)  The exclusion of Transdev from the benchmarking exercise seems to have led to a higher median ROCE. In the
light of the above, ESA requests that the Norwegian authorities provide further explanations regarding the reasons
and considerations behind the exclusion of Transdev from the benchmarking exercise.

(") Flytoget AS, S] AB, Vy Gjovikbanen AS and Vygruppen AS.
(") The benchmarking exercise was carried out by PwC.
(**!) Submission by the Norwegian authorities dated 7 December 2021, Document No 1260039.
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(357)  The group of undertakings included in the benchmarking report is, in addition to railway operators, bus operators.
The Norwegian authorities have explained that due to the lack of sufficient number of train operators subject to
competitive tendering, the PwC report covers a limited number of bus operators.

(358)  The Interpretative Guidelines refer to the SGEI Communications, (**2) which set out that in sectors where there is
no comparable undertaking to benchmark against, a comparison can be made to undertakings situated in another
EEA State or other sectors ('**). The Interpretative Guidelines state that ‘[t]he differences in the economic models of rail-
ways, tramways, metro and bus transport should also be taken into account. For example, while railway transport is generally
very capital intensive, bus transport tends to be more dependent on personnel costs’.

(359)  The Norwegian authorities have explained that railway services and bus services are comparable in terms of capi-
tal intensity as Vy does not own the rolling stock that it employs in its services and at the relevant time the leasing
costs associated with rolling stock were not capitalised. ESA notes that the benchmarking report takes account of
the different economic models with regard to capital structure and excludes certain operators based on that asses-
sment. ESA therefore considers that the appropriate considerations were made in line with Regulation 1370/2007
and the Interpretative Guidelines.

(360)  The benchmarking report covers the years 2012-2015. ESA notes that it appears that the report was finalised in
June 2017 and applied to contracts from 2018-2024. ESA therefore requests that the Norwegian authorities pro-
vide information on the considerations made concerning the timespan covered by the benchmarking.

(361)  The complainants have criticised the use of the underlying data for calculating the ROCE for the benchmarking
exercise. The complainants have, i.a. claimed that figures for different services have not been disaggregated in the
dataset, the ROCE should have been updated during the lifetime of the PSO contracts and that the ROCE does not
account for different levels of risk.

(362)  ESA recognises that performance indicators based on accounting information have inherent weaknesses due to
differences in accounting practices and the level of aggregation of the benchmarked operators. The granting
authorities have a certain level of discretion when choosing appropriate benchmarking metrics. However, the
granting authorities should ensure on a case-by-case basis that the metric chosen is the most appropriate given
the specific circumstances and available information.

(363)  Regulation 1370/2007, as interpreted by the Interpretative Guidelines, specifically foresee the use of ROCE metric.
Despite its limitations, this metric is considered to provide a sufficient foundation for establishing a reasonable
level of return in the relevant sector. In light of the above, ESA takes the preliminary view that the choice of bench-
marking metric by the Norwegian authorities is in line with Regulation 1370/2007, as interpreted by the Interpre-
tative Guidelines.

(364)  ESA further notes that the number of comparators included in the benchmark does not appear to invalidate the
result, as the consultant report seems to have done a thorough search for available and relevant comparators. The
complainants do not provide any arguments demonstrating how factors such as the number of comparators and
the time period relied on, would lead to a different outcome.

Vy’s capital employed

(365)  The Norwegian Railway Directorate used the benchmarked ROCE to calculate the expected ROCE amounts based
on Vy's book value of capital employed in 2018. In this regard, the book value of Vy’s subsidiaries, affiliated com-
panies and joint ventures were subtracted from Vy’s equity as well as the share of equity that arose from Vy’s com-
mercial railway passenger services.

("*?) Interpretative Guidelines, section 2.3.4.
("% Application of the State aid rules to compensation granted for the provision of services of general economic interest (O] L 161,
13.6.2013, p. 12 and EEA Supplement No 34, 13.6.2013, p. 1), point 60.
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(366)  Furthermore, due to the railway reform and the reduction of Vy’s pension obligations, Vy did not have net interest
bearing debt to take into consideration when calculating the ROCE amount in 2018. Since Vy planned to adopt
the accounting standard IFRS16 from 2018, the Norwegian authorities also took into account the liabilities ari-
sing from the leasing of rolling stock in the capital employed.

(367)  Vy Gjovikbanen AS does not have any subsidiaries but had net interest bearing debt in addition to the expected
net present value of the rolling stock leases.

(368)  Based on the information provided by the Norwegian authorities, it is unclear how the impact of the implementa-
tion of the IFRS-16 affected the benchmarking, specifically, if it was appropriate to benchmark with operators pre
[FRS-16 implementation while at the same time applying this rate to a capital base which incorporated the
IFRS-16 standard.

(369) In light of the above, ESA invites the Norwegian authorities to submit further information in relation to the
benchmarking exercise and, in particular, the reasons behind the exclusion of Transdev from the benchmarking
exercise, the considerations made with regard to the timespan covered by the benchmarking and concerning the
impact of the implementation of the IFRS-16 on the benchmarking.

7.1.6.2. Assessment of commercial risk involved in the PSO contracts

(370)  According to point 6 of the Annex to Regulation 1370/2007, the assessment of a ‘reasonable profit’ must take
account of the risk, or absence of risk, incurred by the PSO operator by virtue of public authority intervention.

(371)  According to the Interpretative Guidelines, when assessing PSO contracts to determine the adequate level of reaso-
nable profit, the competent authority ‘[...] must take into account [...] the level of risk involved in each public service con-
tract. For example, a public service contract that includes specific provisions protecting the level of compensation in the case of
unforeseen costs is less risky than a public service contract that does not contain such guarantees. All other things being equal,
the reasonable profit in the former contract should therefore be lower than in the latter contract.’

(372)  According to the Norwegian authorities, the commercial risk of the PSO contracts rests almost entirely with Vy,
underpinning that it was appropriate to set the reasonable profit within the upper half of the range of the bench-
marks gathered. The Norwegian authorities have further explained that any reduced risk is taken into account
through the implementation of the ex post mechanism, specifically through the cap on the potential upside of the
financial outcome.

(373)  ESA notes that Vy bears the risk of not meeting the projected costs and revenue estimates and has no guarantee of
obtaining the foreseen reasonable return or protection from incurring losses. This is comparable to the situation
of a commercial operator which does not meet return targets. However, contrary to a commercial operator, in
the case of profits exceeding the required rate of return, Vy will not be able to fully retain the extraordinary profits
generated. As a result, if Vy were to achieve returns above the reasonable level, the ex post mechanism places Vy in
a less favourable position compared to a commercial operator.

(374)  The compensation under the PSO contracts is in the form of a fixed sum, determined in advance and cannot be
increased in the event of a rise in costs or decrease in passenger numbers as opposed to PSO contracts under
which the net cost incurred is essentially compensated ex post in full (**%). ESA therefore acknowledges that Vy
assumes risk under the PSO contracts different but comparable to an undertaking operating under competitively
tendered PSO contracts as Vy’s potential upside is capped while it still faces the full downside risk. In comparison,
a competitively tendered PSO contract would not be subject to the same cap of upside potential.

(" ESA’s Framework for State aid in the form of public service compensation (O] L 161, 13.6.2013, p. 12 and EEA Supplement No 34,
13.6.2013, p. 1), point 38.
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(375)  The complainants have noted that in a case of directly awarded contracts the operator is not under the same com-
petitive pressure to influence the estimation of the relevant costs and revenues for the duration of the contract.
Further, the complainants have referred to a newspaper article from 2 February 2022, (**)) published following
the cancellation of the competitive tender procedure for traffic package 4, in which Vy’s CEO stated that Vy had,
in its bid for traffic package 4, reduced their safety margin and taken a high risk ('*). Further that the risk involved
was not as high in the directly awarded contract for traffic package 4 (**').

(376)  ESA’s preliminary view is that the Norwegian authorities’ approach to assessing the risk involved in the PSO con-
tracts appears to be in line with the underlying logic of the requirements set out in Regulation 1370/2007 as pro-
vided for by the Interpretative Guidelines. However, the final assessment of the risk-return consideration has to be
made in the broader context of the overall assessment of the compensation awarded under the PSO contracts, as
further described above in section 7.1.5.

7.1.7.  Efficiency incentives

(377)  According to point 7 of the Annex to Regulation 1370/2007, the method of compensation must promote the
maintenance or development of effective management by the public service operator which can be the subject of
an objective assessment and the provision of services of a sufficiently high standard. The Interpretive Guidelines
further state that the use of efficiency incentives in the compensation mechanism is generally to be encouraged.

(378)  The Norwegian authorities have explained that to provide for an efficiency incentive, the contracts include an ex
post mechanism. The ex post mechanism included in the PSO contracts covers the entire contract period. The
lower threshold for profit sharing is set at an amount reflecting a return on capital employed of 7 %. The maxi-
mum reasonable profit is an amount that represents a return on capital employed at approximately 10,6 %.

(379)  This means that profit up to, but not exceeding the lower threshold of 7 % is kept by the operator. Profits excee-
ding the lower threshold, but not the upper limit of approximately 10,6 % will be divided between parties in
accordance with a profit-sharing schedule introduced into the contracts, as described above in section 3.2.4. All
profits exceeding the upper limit of approximately 10,6 % are to be returned to the Norwegian authorities.

(380)  The complainants allege that the ex post mechanism does not provide incentives to reduce cost. Efficiency incenti-
ves should focus on reducing cost and/or increasing the quality of service.

(381)  Regulation 1370/2007 leaves some leeway for the competent authorities to design incentive schemes for the PSO
operator within the obligation set out in point 7 of the Annex as described above. This implies that the compensa-
tion system must be designed to ensure at least a certain improvement in efficiency over time.

(382)  Efficiency incentives should nevertheless be proportionate and remain within a reasonable level, taking into
account the difficulty in attaining the efficiency objectives. This may, for example, be ensured through a balanced
sharing of any rewards linked to efficiency gains between the operator, the public authorities and/or the users.

(383) A system must be put in place to ensure that the operator is not allowed to retain disproportionate efficiency
benefits. The system should not prevent the provision of high-quality services. Efficiency must be understood as
the relation between the quality or level of the public services and the resources used to provide those services.
Efficiency incentives should therefore focus on reducing cost and/or increasing the quality or level of service (**).

15%) Published in Aftenposten 2 February 2022, En bedre jernbane gir et billigere togtilbud — ogsd uten konkurranse.
1%) In Norwegian Vi har redusert vdr sikkerhetsmargin i tilbudet og tar hoy risiko’.
In Norwegian ‘Vi kan for egen del ogsd si at det ikke er like stor risiko i den ndveerende, direktetildelte avtalen om togdrift pd Ostlandet’.
18%) The Interpretative Guidelines, section 2.4.5.

(")
(")
(187)
(%)
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(384)  The underlying objective of including such a mechanism is to improve the quality and effectiveness of railway pas-
senger services to increase the share of railway transport in relation to other modes of transport. Depending on
the design of such a mechanism, it can also lead to reduction of State expenditure.

(385)  The combination of an ex ante determined compensation and the ex post mechanism for profit sharing included in
the PSO contracts incentivises cost efficiencies andfor improvement of the quality of service as the operator is
exposed to losses from cost overruns and importantly can retain earnings generated through cost efficiency and/or
service improvements. The parameters of the ex post mechanism are fully and precisely defined in the PSO con-
tracts.

(386)  In light of the above, ESA therefore takes the preliminary view that the design of the ex post mechanism fulfils the
requirements set out in Regulation 1370/2007 and the Annex, as provided for by the Interpretative Guidelines.

7.1.8.  The cost allocation in relation to the Oslo — Halden — Gothenburg route

(387)  Vy provides railway passenger services on the Oslo-Halden-Gothenburg route. Domestic railway passenger servi-
ces between Oslo and Halden are covered by the directly awarded PSO contracts but the cross-border leg between
Halden and Gothenburg is operated on commercial terms.

(388)  The first complainant claims that the railway passenger services between Oslo and Gothenburg are being cross-
subsidised by the compensation awarded to Vy under the PSO contracts. According to the complainant, the
metrics applied to separate costs between the commercial and the PSO route, fail to capture that Vy’'s commercial
service covers the entire Oslo-Halden-Gothenburg route and not just the Halden-Gothenburg leg. Specifically, the
metrics fail to account for the demand network effects generated by combining the Oslo-Halden service and the
Halden-Gothenburg service.

(389)  The first complainant further claims that Vy’s commercial services appear to have access to train capacity intended
for services carried out under the PSO contracts. Moreover, the onboard personnel as well as the ticket distribu-
tion system employed are the same for the services provided under the PSO contracts and for Vy's commercial ser-
vice. Therefore, Vy commercial service can utilize these inputs on favourable terms.

7.1.8.1. Network effects

(390)  According to point 2 of the Annex to Regulation 1370/2007, any positive financial effects generated within the
network operated under the public service obligation in question must be deducted from the cost incurred in rela-
tion to the PSO.

(391)  Point 3 of the Annex states that ‘[clompliance with the public service obligation may have an impact on possible transport
activities of an operator beyond the public service obligation(s) in question. In order to avoid overcompensation or lack of com-
pensation, quantifiable financial effects on the operator’s networks concerned shall therefore be taken into account when calcu-
lating the net financial effect’.

(392)  The Interpretative Guidelines further state that ‘[t]he operation of public passenger transport services under a public ser-
vice contract by a transport undertaking also involved in other commercial operations may bring about positive induced net-
work effects. For example, by serving a certain network under a public service contract which links to other routes operated
under commercial terms, an operator may be able to increase its client base. The Commission welcomes induced network effects
such as those brought about by through-ticketing and integrated timetabling, provided that they are designed to benefit pas-
sengers. The Commission is also aware of the practical difficulties in quantifying these potential network effects. Nevertheless,
in accordance with the Annex to Regulation (C) No 1370/2007, any such quantifiable financial benefits shall be deducted
from the costs for which compensation is claimed (**°).

(393)  Positive network effects are therefore foreseen by Regulation 1370/2007. If such financial benefits are quanti-
fiable, a corresponding deduction from the costs under the compensation must be made.

(") Interpretative Guidelines, section 2.4.2.
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(394)  The Norwegian authorities recognised that Vy may be able to increase its passenger base by operating both the
Oslo-Halden route as well as the Halden-Gothenburg route but underlined that any network effects are designed
to benefit passengers (**%). Accordingly, cost synergies between the two routes lead to lower costs for the Oslo-Hal-
den route compared to the costs that would have been incurred without the Halden-Gothenburg route.

(395)  Regulation 1370/2007 and the Interpretative Guidelines foresee circumstances where PSO are linked to commer-
cial routes and therefore include a requirement of accounting separation as well as a requirement to take into
account network effects.

(396)  In this regard, the Norwegian authorities provided a description of the methodology applied when allocating costs
between the PSO and the commercial route. Vy relies on Activity Based Costing method (‘the ABC method),
where each route is categorised as separate products.

(397)  With regard to rolling stock, Vy establishes how many trains each product requires and then allocates rental costs
accordingly. A margin of error is employed so that the PSO contracts are charged with 0,3 trains less than it would
have been charged had the commercial route not existed.

(398)  Furthermore, each train is granted a train number based on the stations it operates. The trains operating Oslo-Hal-
den and Halden-Gothenburg have different numbers. The cost of train drivers and conductors is allocated accor-
ding to the service hours for each train number.

(399)  The ticketing system is supplied by Entur AS (‘Entur’). The largest cost item charged by Entur is a licence fee. Each
product covers a share of Entur’s total costs including a profit margin. The share that each product must bear is
determined on the basis of passenger traffic. Vy allocates the ticketing cost according to the shares of ticket
income attributed to the Oslo-Halden and Halden-Gothenburg products. Internal sales and marketing costs are
allocated in the same way (**!).

(400)  In asituation where an operator subject to PSO also carries out commercial activities, it is necessary to ensure that
the compensation under the PSO contracts is not used to strengthen the competitive position of the operator in its
commercial activities. Such a situation can be avoided with an accounting separation between the two types of
activities and a sound cost allocation reflecting the costs of providing the public services (1*2).

(401)  ESA recognises that an appropriate cost and revenue allocation method can ensure that there is no cross-subsidi-
zation between commercial and PSO routes. However, it is unclear whether the chosen approach sufficiently
accounts for the positive network effects in the specific circumstances of the case as the separation of the Oslo-
Halden-Gothenburg route into two distinct ‘products’ may not reflect the underlying economic logic and, in parti-
cular, as regards revenue allocation. ESA therefore invites the Norwegian authorities to provide further informa-
tion on this issue.

7.1.8.2. No beneficial terms for rolling stock and other input

(402)  The first complainant claims that Vy obtains trains and other inputs which Vy employs at highly beneficial terms
through its directly awarded PSO contracts.

(403)  The Norwegian authorities have explained that Vy rents rolling stock from Norske tog AS (Norske tog’) and acces-
ses the ticket distribution system of Entur on the same terms for the whole Oslo-Gothenburg route. Vy is offered
the same terms for these services as other train operators in Norway.

(") Submission by the Norwegian authorities dated 15 September 2022, Document No 1313413.
(") Vy presents annual accounts for PSO services, audited by external auditor, to the Railway Directorate.
(") Interpretative Guidelines, section 2.4.4.
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(404)  The articles of association of both Norske tog (***) and Entur (**%) state that their services must be provided based

on competitively neutral terms. The rolling stock and ticket distribution system supplied by Norsk tog and Entur
respectively are priced based on cost coverage and a market confirm profit margin (***).

(405)  According to the Norwegian authorities, the rent offered by Norske tog is based on estimated capital costs such as

interest on external financing, a rate of return on equity and amortisation and estimated operating costs, such as
administration and maintenance. The prices set in the rental agreements for rolling stock under the tendered con-
tracts include an insurance, which is not the case for the directly awarded and tendered contracts with Vy (**).

(406)  In all other respect, the terms of Vy’s contract with Norske tog shall at all times correspond to the standard terms

applicable to other rental agreements for rolling stock offered by Norske tog (**7).

(407)  As leasing of rolling stock and other input appears to be provided on market terms and on the same terms for all

operators, ESA takes the preliminary view that there are no indications that Vy is obtaining trains and other input
at more beneficial terms than other operators active on the Norwegian railway passenger market.

7.1.9.  Cost estimates under the directly awarded PSO contracts

(408)  The first complainant claims that the cost estimates used to calculate the PSO compensation are likely to be exces-

sive. The second complainant claims that the 2016 investigation by the Norwegian Railway Authority (NRA') sup-
ports that Vy likely has been allowed to inflate its internal costs to extract extra profits.

(409)  On 20 February 2015, NRA opened an investigation into an announced capital injection from Vy (NSB at the

time) to its rail freight subsidiary, CargoNet AS. NRA concluded the investigation, stating that it had not found suf-
ficient grounds for corrective measures or orders. However, NRA stated that this did not mean that NRA could
exclude that there had been transfers of public funds or other financial dispositions contrary to railway legislation.
NRA discontinued the investigation as it would have required significant resources to pursue and assess the case
further ("*%).

(410)  According to the conclusions of NRA, the Transport Ministry had informed NRA that amendments were expected

(193)

(194)

to be adopted to the Railway Act, entering into force on 1 January 2017 (**). NRA further stated that NSB Person-
tog (**°) was organised as part of Vy (NSB at the time) (**') which made it difficult to control that there is no overlap
of the finances within Vy, the parent company, and to or from other business areas through direct or indirect
transfer of funds. NRA further stated that the risk of such transfers would be less if Vy had organised the railway
passenger services in a separate subsidiary (2.

The articles of association of Norske tog, Section 3 state (in Norwegian) ‘Selskapets virksomhet er d anskaffe, eie og forvalte togmateriell,
som fortrinnsvis skal brukes til utfarelse av persontransport med tog som offentlig tjenesteforpliktelse. Selskapets togmateriell skal tilbys pd konkur-
ransenoytrale vilkdr. Selskapet har ogsd en radgiverfunksjon overfor staten. Selskapet skal ha effektiv drift.’

The articles of association of Enture, Section 3 state (in Norwegian) ‘Selskapets virksomhet er d tilby tjenester pd konkurransenaytrale vilkdr
for reiseplanlegging og billettering for kollektivtransportsektoren i Norge, og neert relaterte tjenester’.

Submission by the Norwegian authorities dated 15 September 2022, Document No 1313413.

Submission by the Norwegian authorities dated 15 September 2022, Document No 1313413.

Section 6.3.1 of the directly awarded PSO contract for the period 2019 — 2022: ‘Vilkdrene i Leverandorens avtale med Norske tog skal til
enhver tid samsvare med de standardvilkdr som gjelder for ovrige leieavtaler for Kjoretay hos Norske tog'.

Letter from the Norwegian Railway Authority dated 2 November 2016 informing Vy (NSB at the time) that the case concerning capi-
tal injection to CargoNet would be closed.

The amendments would also implement Directive 2012/34 of the European Parliament and of the Council of 21 November 2012
establishing a single European railway area (O] L 343, 14.12.2012, p. 32), referred to at point 37 of Annex XIII to the EEA Agree-
ment, Decision of the EEA Joint Committee No 2472021 of 24 September 2021 amending Annex XIII (Transport) to the EEA
Agreement, into Norwegian law.

The entity managing the railway passenger transport services.

NSB Persontog was organised as a part of the parent company, Vy.

Letter from the Norwegian Railway Authority dated 2 November 2016 informing Vy (NSB at the time) that the case concerning capi-
tal injection to CargoNet would be closed.
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(411)  The second complainant further refers to a report from the Office of the Auditor General in Norway (‘OAG’) from
2010 where OAG reviewed the bus operations of Vy for the period 2008-2010. OAG noted in the report that to
ensure that funds from Government procurements do not finance the part of NSB’s business that operates in com-
petition with others, the competitive part of the business must achieve a satisfactory return over time. The report
showed that Vy buss’ (Nettbuss at the time) return in the period 2008-2010 had been lower than the stipulated
requirement for Vy (NSB at the time) and that a significant part of the operating profit had been related to the
non-scheduled bus-for-train service that the company performs for Vy (NSB at the time) (*%).

(412)  As part of the Railway Reform (described in section 3.1.4), Vy (NSB at the time) was subject to reorganization
where certain activities were structurally separated into subsidiary entities. This reorganization took place after
the reports by NRA and OAG were concluded and before the conclusion of the PSO contracts subject to this deci-
sion. The circumstances in which NRA and OAG raised concerns therefore appear to be no longer relevant.

(413)  However, ESA requests that the Norwegian authorities provide information regarding the methodology applied
for determining intra-group prices and any relevant legal obligations applicable to Vy in this respect.

7.1.10. Comparison with compensation established in public tenders

(414)  The complainants claim that a comparison between the compensation under the directly awarded PSO contracts,
subject to this decision, and the corresponding tendered traffic packages demonstrates that Vy has been overcom-
pensated.

(415)  In ESA’s view, if compensation has been determined in line with Regulation 1370/2007, based on cost estimates at
the time of the award of the PSO contracts, a comparison with an ex post event such as tenders, which were not
available at the time of the conclusion of the contracts, cannot in and of itself evidence overcompensation.

(416)  Basing the assessment on an ex post benchmark would jeopardise legal certainty as State authorities, as well as PSO
providers, would never be able to verify, at the point in time when contracts are concluded, whether the condi-
tions therein are compatible with the requirements set out in Regulation 1370/2007.

(417)  ESA further notes that Regulation 1370/2007 does not require competent authorities to award contracts to the
most efficient operator. Even if Vy would have relatively high costs, it would not render, in and of itself, the com-
pensation unlawful.

(418)  The Norwegian authorities have provided several examples of differences in circumstances between the tendered
and directly awarded contracts. Notwithstanding, ESA will not address directly the underlying reasoning explai-
ning the difference in compensation. As set out in this decision, ESA will assess whether the method used by the
Norwegian authorities for calculating compensation under the directly awarded PSO contracts is in line with the
requirements set out in Regulation 1370/2007.

8. Conclusion

(419)  As set out above, ESA has doubts as to whether the measures constitute existing aid and, in case the measures were
considered new aid, as to whether the measures are compatible with the functioning of the EEA Agreement.

(420)  Consequently, and in accordance Article 4(4) of Part Il of Protocol 3, ESA hereby opens the formal investigation
procedure provided for in Article 1(2) of Part I of Protocol 3. The decision to open a formal investigation proce-
dure is without prejudice to the final decision of ESA, which may conclude that the measures constitute existing
aid or that they are compatible with the functioning of the EEA Agreement.

(*®) Riksrevisjonens kontroll med forvaltningen av statlige selskaper for 2010. Dokument 3:2 (2011-2012).
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(421)  ESA, acting under the procedure laid down in Article 1(2) of Part I of Protocol 3, invites the Norwegian authorities
to submit, by 29 June 2023, their comments and to provide all documents, information and data needed for the
assessment of the measures in light of the State aid rules.

(422)  The Norwegian authorities are requested to immediately forward a copy of this decision to the potential aid reci-
pient.

(423)  If this letter contains confidential information which should not be disclosed to third parties, please inform ESA by
22 June 2023, identifying the confidential elements and the reasons why the information is considered to be con-
fidential. In doing so, please consult ESA’s Guidelines on Professional Secrecy in State Aid Decisions (*). If ESA
does not receive a reasoned request by that deadline, you will be deemed to agree to the disclosure to third parties
and to the publication of the full text of the letter on ESA’s Internet: http://www.eftasurv.int/state-aid/state-aid-
register/. For the EFTA Surveillance Authority,

(424)  Finally, ESA will inform interested parties by publishing a meaningful summary in the Official Journal of the Euro-
pean Union and the EEA Supplement thereto. All interested parties will be invited to submit their comments within
one month of the date of such publication. The comments will be communicated to the Norwegian authorities.

For the EFTA Surveillance Authority,

Arne ROKSUND Stefan BARRIGA
President College Member
Responsible College Member

Arni Pll ARNASON For Melpo-Menie JOSEPHIDES
College Member Director,
Legal and Executive Affairs

(**) OJL 154, 8.6.2006, p. 27 and EEA Supplement No 29, 8.6.2006, p. 1.


http://www.eftasurv.int/state-aid/state-aid-register/
http://www.eftasurv.int/state-aid/state-aid-register/

	Decyzja nr 082/23/COL z dnia 31 maja 2023 r. o wszczęciu formalnego postępowania wyjaśniającego w sprawie domniemanej pomocy państwa dla Vygruppen AS Zaproszenie do zgłaszania uwag dotyczących pomocy państwa zgodnie z częścią I art. 1 ust. 2 protokołu 3 do Porozumienia między państwami EFTA w sprawie ustanowienia Urzędu Nadzoru i Trybunału Sprawiedliwości 2023/C 239/03
	PSO contracts for railway passenger services in Norway – Decision to open a formal investigation procedure 


